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UKITEL STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SUN ENTERPRISES, LTD., SOUTHERN 
NEW YORK FISH AND GAME ASSOCIATION, 
INC., LYMAN E. KIPP, RICHARD E. 
HOMAN, NO BOTTOM .’^ARSH and BROWN 
BROOK, 

Plaintiffs, 

-against- 

RUSSELL E. TRAIN, as Administrator 
of the U.S. Environmental Protec¬ 
tion Agency ("EPA"], GERALD N. 
HANSLER, as Region II Administrator 
EPA, ROGERS MORTON, as Secretary, 
U.S. Department of the Interior, 
and THE UNITED STATES OF AMERICA 
["Federal Defendants"], ^ AL. , 

Defendants. 




75 Civ, 68 (DBB) 

ORDER OF FINAL 
JUDGMENT 


On the prior Order of this Court dated May 27, 1975 and 

, entered in the docket of the Clerk of the U.S. District 
ZZ. 

U— Court for the Southern District of New York on June 4, 1975, 

-O - 'h -- —-—- 

O'' '‘ and it appearing to the Court that there is no just reason 

ZZi " for delay in entering final judgment upon granting defendants' 
^ , motions to dismiss, it is pursuant to Rule 54(b) of the 

I/' Federal Rules of Civil Procedure, 


s. 

o 




^ "S' 

■ZZk. 


ORDERED and finally ADJUDGED that all claims in the 
plaintiff's amended complaint dated April 18, 1975 against 
Russell E. Train, as Administrator, U.S. Environmental Pro¬ 
tection Agency ["EPA"], GeraJd N. Hansler, as Region II * 

Administrator, EPA, Rogers Morton, as Secretary, U.S. Depart¬ 
ment of the Interior, and the United States of America 
["Federal Defendants"], are dismissed, and that final judg¬ 
ment be entered accordingly by the Clerk of this Court. 


Dated: New York, New York 

July , 197 5 


o n 


U.S.D.J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SUN ENTERPRISES, LTD., SOUTHERN NEW : 
YORK FISH AND GAME ASSOCIATION, INC., 
LYI-IAN E. KIPP, RICHARD E. HOMAN, NO : 
BOTTOM MARSH and BROWN BROOK, 

Plaintiffs, 

-against- 

RUSSELL E. TRAIN, et al., and 
HERITAGE HILLS OF WESTCHESTER, : 

eC al., 

Defendants. 

STATE OF NEW YORK ) 

: ss.: 

COUNTY OF WESTCHESTER ) 


CURTIS MC GANN, being duly sworn, deposes and says: 

1. I am one of the private defendants in this action. 
This affidavit is made in support of the motion of the private 
defendants hereinifter named to dismiss the complaint herein 
and also in opposition to the plaintiffs' motion for a temporary 
injunction. The facts herein set forth relate to both motions, 
hence, to avoid repetition they are set forth in this one 
affidavit. The extensive facts and proceedings relating to the 
subject of this action commenced in early 1972. Within the 
constraints of time, it is necessary herein to present to the 
Court from direct knowledge or upon information and belief the 
history of this matter without sufficient time to obtain 
affidavits from all the persons directly involved in the many 
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AFFIDAVIT IN SUPPORT OF 
MOTION OF DEFENDANTS, 
HERITAGE HILLS OF 
WESTCHESTER, ET AL., 
(PRIVATE DEFENDANTS) TO 
DISMISS COMPLAINT AND 
IN OPPOSITION TO 
PLAINTIFFS' MOTION FOR 
A PRELIMINARY IN¬ 
JUNCTION 
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aspects of the adult condominium development known as Heritage 
Hills of Westchester hereinafter described. In view of this,• 
counsel for the priva'.i defendants has requested the defendant. 
New York State Department of Environmental Conservation (DEC) , 
to make available and to produce on the hearings before this 
Court on the private defendants' motion to dismiss the complaint 
and the plaintiffs' motion for a preliminary injunction the 
stenographic record and exhibits filed with the Hearing Officer 
in the application before DEC - Water Supply Application No. 

6284 and related stream protection applications, etc. - which 
contain documentary evidence and sworn testimony relevant and 
material to the issues before this Court. References will be 
made to the ^specific pagtj_of tlie stenographic minutes as to the 
various points set forth in this affidavit and in the accompany¬ 
ing memoranda in support of the private defendants' motion to 
dismiss the complaint herein and in opposition to plaintiffs' 
motion for a temporary injunction. 

2. The private defendants in this action are as 

follows: 

(a) Henry Paparazzo and myself, Curtis Mcoann, 
the principals and sponsors of said Heritage 
Hills of Westchester. 

(b) H & H Land Corp., a New York corporation, 
with its principal office at Somers, New York, 


- 2 - 



incorporated on the 28th day of June, 1972, 

(A copy of its Certificate of Incorporation 
and of the receipt of the Secretary of State 
are hereto annexed and marked Exhibit A 
andA-1 respectively.) 

(c) Heritage Development Group, Inc., a Connecticut 
corporation, which duly qualified to do business 
in the State of New York on the 28th day of 
January, 1974, whose principal New York office 
is at Route 202, Somers, New York. (That 
attached is a copy of the official receipt of 
the Secre^ary of State of such filing and 
marked Exhibit 3 .) 

(d) Heritage Hills Sewage-Works Corporation, a 
corporation formed under the Transportation 
Corporations Law of the State of New York, with 
its principal office at Route 202, Somers, New 
York, whica was incorporated on the 15th day of 
Feoruary, 1974, a copy of the Certificate of 
Incorporation having annexed the Consent of 

the Town Board of the Town of Somers as required 
under Section 116 of the Transportation 
Corporations Law and the receipt of the Secretary 
of State of the filing of said Certificate are 
annexed and marked Exhibit C and C-1 respective! 



6b 

(This corporation as hereinafter mentioned 


was required to be formed to supply sewage 
service for the Heritage Hills Sewer District 
(Section 119 Transportation Corporations Law) 
and could not be formed until consent was 
first obtained from the Department of Health 
of the County of Westchester acting on its own 
behalf and as agent for the N:w York State 
Department of Health, diich consent required 
its prior approval of the maps and specifications 
of the sewer system.) 

(e) Heritage Hills of Westchester, a New York 

partnership, comprised of Henry Paparazzo and 
myself, Curtis McGami, which has its principal 
office at Route 202, Somers, New York. Annexed 
hereto is a photocopy of the Certificate of 
Doing Business filed in the office of the 
Clerk of the County of Westchester on April 
30, 1974, and marked Exhibit D . 

Henry Paparazzo and myself, Curcis McCann, are all of 
the parties constituting the principals, owners and developers 
of Heritage Hills of Westchester. The legal reasons for the 
format.on of the corporations are hereinafter explained. The 
private defendants herein, Henry Paparazzo and 1 are also the 
shareholders of all authorized, issued and outstanding shares 
of capital stock of all said corporations. 


- 4 - 






7b 


3. While not having been joined as a defendant in 
this action, there was also formed in connection with the 
development of Heritage Hills of Westchester and as required 
by the Department of Health of the County of Westchester, 
Heritage Hills Water-Works Corporation, a corporation formed 
under the Transportation Corporations Law of the State of New 
York. (This corporation was required to be formed in order to 
supply under the jurisdiction of the New York State Public 
Service Commission water to the Heritage Hills Water District. 

A copy of said Certificate of Incorporation with the annexed 
Consent of the Town Board and Superintendent of Highways of the 
Town of Somers, and the receipt of the Secretary of State are 
annexed and marked Exhibits E and F .) 

4. Reference will be made to the Heritage Hills 
Water District and Heritage Hills Sewer District which identi- 
cally cover approximately 917 acres, 836 acres of which 
constitute the initial site of the adult condominium and 
incidental recreational facilities, etc. While the Town of 
Somers has been joined in this action as a party defendant, the 
Water District and Sewer District have not been joined. These 
districts are entities under the provisions of the New York 
State Town Law and operate under the jurisdiction of the Town 
of Somers and the Department of Health of the County of 
Westchester which also has not been joined as a party defendant 
herein. 
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5. The principal plantiffs in this action are Lyman 

plaintiff 

E. Kipp, who, upon information and belief, is the principal of/ 
Sun Enterprises, Ltd. As will hereafter be more fully developed, 
the plaintiff Kipp is primarily engaged as a grav^el operator, 
who assembled before and after the year 1972, when Heritage Hills 
of Westchester first came to Somers, parcels of property alleged 
by him to comprise 534 acres located southerly of Route 202 and 
the property of Heritage Hills of Westchester. Upon information 
and belief, the plaintiff Kipp is a resident of Ridgefield Road, 
North Salem, New York. Before coming to the Town of Somers, 

Kipp was engaged in the excavating contracting business and was 
a sand and gravel operator. Upon information and belief, the 
first two parcels he purchased which are south of Route 202 and 
on the westerly side of Route 100 were purchased from The 
Elephant Corporation and Bedford Lake Park Corp. Additional 
parcels were purchased from other owners. It is historically 
clear that Bedford Lake Park Corp. and The Elephant Corporation 
were also engaged in gravel operations. The so-called "Sun 
Lake" resulted from the removal of a large mound of sand and 
gravel which existed in the middle of the so-called "wetlands" 
or "marsh" on the former Elephant Corporation property, a 
roadway having been constructed across the "marsh" to said mound. 
Upon information and belief the so-called "wetlands" or "swamp" 
were not a locale for the propagating or habitat for wildlife 
but were part of an extensive and intensive gravel mining 
operation from the days of Kipp's predecessors in title. The 
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raining of gravel was continued by the plaintiff Kipp. In 
addition, upon information and belief, Kipp purchased from C & R 
Realty Corp. , the principal whereof was one, Gianetta, additional 
acreage westerly of>The Elephant Corporation and Bedford Lake 
Park Corporation's properties from which gravel had been removed 
in substantial quantities. To the south of The Elephant 
Corporation's and Bedford Lake Park Corporation's property there 
was additional property from which gravel was removed. That 
upon information and belief more than 40 acres of property was 
actively excavated and many hundreds of thousands of cubic yards 
of gravel have been removed from the assembled parcels and that 
contrary to the statements in Mr. Kipp's affidavit, the real 
purpose of the acquisition was to remove the large quantities 
of sand and gravel and to develop the property for business, 
commercial and multi-family uses. That annexed to this affi¬ 
davit and marked Exhibit G is a topographical map prepared by 
Bibbo Associates, dated April 5, 1971, filed with the Town of 
Somers which is entitled "Proposed Rezoning". This map is a 
composite map of some 500 acres comprised of the 216 acres of 
C 6t R Realty Corp. property (The Gianetta property which was 
later purchased by Kipp) and 282.5 acres of Sun Enterprises, Ltd. 
property (Kipp's corporation). This map shows the proposed 
rezoning of this approximately 500 acres to office, business, 
multi-family and neighborhood shopping as thereon indicated. 

This proposed real estate development by Kipp and his then 
associate hardly indicates the priority he now gives to the 
alleged wildlife but rather clearly shows that the property was 


O 


r 
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' bought to extract gravel as a commercial business and then to 

I 

i develop the property for commercial and multi-family purposes. 

[ 

i llie gravel from the Kipp property was sold to contractors on 
j the construction of Route 684, the Hawthorne Circle and other 
construction jobs in the vicinity. The private defendants will 

submit aerial photographs for examination by the Court on the 

I' 

II hearing of the motions and in the interim make them available 
1; to the plaintiffs. Howard A. Kelly, Jr., who testified on 

i 

I behalf of Kipp before the aforementioned DEC hearing* (1274) 

I was questioned as follows: 

t 

I' "Q. What is the business of Sun Enterprises? 

1 

li 

j The Witness - As I understand it they own a certain 

amount of land and Mr. Kipp operates -- has the 
operation in the gravel -- sand and gravel 

I ,, 

j| business. 

1 

1 

" By Mr. Blasi 

Q. He's a gravel operator, right? 

A. Yes." 

'[ 

Ij In addition, in connection with these gravel operations, there 

\ 

! were constructed stream crossings in the form of gravel roads 

!| 

i 

I 

! 

I *Numerals in parentheses refer to pages in the official 
I stenographic transcript of the minutes of the hearing by the 
i! Hearing Officer for the New York State Department of Environ- 
1 ; mental Conservation, unless otherwise indicated. Exhibit 
!j numbers of the exhibits in said hearing are also included. 
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I 


across Brown Brook which appear to be five in number on Kipp's 


property and on the downstream side there is also a reinforced 


culvert or bridge and a dam 10 to 12 feet in height with a weir 


across the top and no opening at the bottom of the dam (1274-79, 


1284-85; Exh. 46). Mr. Kelly did not know when these various 


stream crossings were made or whether applications, if any. 


were made to the Department of Environmental Conservation (1286) .. 


His testimony as to the diameter and capacity of the culverts 


raises a question as to Kipp's concern as to the flooding of the 


area. From the foregoing, it appears clearly that Kipp purchasec 


these properties to conduct a gravel operation business and 


after the property paid for itself from the gravel operation, to 


develop the same for commercial and multi-family purposes. 


There are located on the property the so-called "Cricket 


Restaurant" which is a bar and grill, and Kipp's offices and 


police barracks. In view of the proximity of the Muscoot; 


Amawalk, Croton and Titicus Lakes owned by the City of New York 


and the Muscoot Reservation, it is logical that a bait and 


tackle shop is operated, just as there are others in the 


vicinity. Kipp seeks to convince this Court that the so-called 


"Sun Lake" man made from a gravel operation is the major source 


of fishing activity. It is an untrue picture that the Kipp 


property is a nature preserve instead of a gravel operation and 


that Mr. Kipp is a nature lover instead of a gravel operator. 


The plaintiffs Richard E. Homan and Southern New York Fish and 


X 


K 


I 
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X 


Game Association, Inc. have been brought into this action to 


attempt to create environmental questions and to attempt to 


label Heritage Hills of Westchester as a polluter despite all 


of the proceedings, permits and protections which have been 


pursued to the extent of equalling or exceeding all requirements 


of the authorities concerned. This will be developed further. 


6. The development known as Heritage Hills of 


Westchester projects a development of approximately 3100 


condominium units with incidental recreation facilities. 


recreation areas, golf course, administration building, visitor'; 


center and model center. Heritage Hills of Westchester has been 


designed following the successful concepts and principles of 


land use, preserving open areas, providing recreational 


facilities and constructing first class condominium clustered 


residences with due regard to the environment. It is the 


fifth project undertaken by defendant, Henry Paparazzo, since 


Heritage Village at Southbury, Connecticut, which has won 


numerous awards for design, environmental consideration and 


protection and its outstanding architectural features. Among 


the awards and comments are the following: 


Heritage Village 

First Honor Award in "recognition of an 
outstanding contribution to Homes for 
Better Living" 

American Institute of Architects and 
American Home Magazine 
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# 




Heritage Village 
Blue Ribbon Award of Honor for 
"distinguished multi-family housing 
design and development" 

Apartment Construction News 

a 

Heritage Village 

Environmental Monthly for"environmental 
excellence in architecture and building" 

Heritage Village 

Western Woods Products for "creative 
design...and its approach to responsible 
use of land in development" 

Heritage Sound 

HUD Sixth Biennial Design Awards 
"for superior project design.... 
exceptional developer-designer concept 
for site arrangements that provide 
privacy...." 

Heritage Village 
Certificate of Merit 

Clean Water Task Force and Beautification 
Commission of Southbury, Ct. 

Heritage Hills 

Western Woods Products for "...outstanding 
blending of wood products with the 
environment and community" 

Heritage Hills 

1974 Decade '70 Awards Program co-sponsored 
by National Association of Home Builders 
and "Better Homes and Gardens" magazine 
for ".... open space and land planning 
excellence" 

First Honor Winner 


In addition to Heritage Village at Southbury, Connecticut, Henry 
Paparazzo has been the developer of similar outstanding 
developments at Milfoxd, Connecticut; Essex, Connecticut; and 
Simsbury, Connecticut. 




I 
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I 

7. Heritage Hills of Westchester was authorized by 
the enactment by the Town of Somers on June 29, 1972, of 
I Setion 72.02 of its Zoning Ordinance which provides for the 
I creation of a Designed Residential Development (DRD), pursuant 
to a Special Exception Use Peirmit which was granted by the 
Zoning Board of Appeals on November 21, 1972. The project 
j entails a program of construction over a period from seven to 
j nine years in the magnitude of one hundred fifty million dollars. 
j| It is recognized as the largest, active housing project under 

j; construction in the County of Westchester and represents eleven 

l‘ 

jl percent, of all building starts in 1974, and an estimated 
j fifteen percent, of all housing starts in 1975. 

I 

j 8. Prior to the enactment of said Section 72.02 of 

1 

I the Zoning Ordinance of the Town of Somers, the Town entered 
I into extended studies of the proposed enabling amendments 

I permitting designed residential developments and engaged 

r 

;j Frederick P. Clark Associates of Rye, New York, Planning and 
Development Consultants. In consultation and cooperation with 
ji the Town and its various boards and agencies, regulations were 
!i formulated to provide the creative use of land, the preservation 

ii 

jj of open areas, the efficient use of land, innovation, flexibility 
ji and variety in type, design and layout, and provisions for 

ii 

I community, social, recreational, cultural and other service 
facilities as integral parts of newly constructed residential 





communities. This expressed the rationale and the public 
interest concern of the municipality. 


9. This enabling ordinance provided an application 
procedure involving a three stage process: (1) Board of 
Appeals public hearing and decision based upon a General Land 
Use and Development Plan, (2) Planning Board public hearing 
and decision on any subdivision of land within the DUD; and 
(3) Planning Board, Town Engineer, Superintendent of Highways 
and Town Attorney's administrative review of the site development 
plan, related documents, etc., for each section of a DRD. A 
prerequisite is that a DRD comprise at least five hundred acres 
of land having contiguity except for any dividing streets, 
public or private, on which such tract or any portion thereof 
had frontage. Heritage Hills of Westchester, the residential 
condominium area contains approximately 836 acres but additional 
land making a total of 917 acres was owned by the principals 

as is herein more fully explained. 

10. After following all of the requisite procedures, 
as aforementioned, on November 21, 1972, a Special Exception Use 
Permit was issued by the Board of Appeals of the Town of Somers 
covering Heritage Hills of Westchester. The hearings on the 
application for the Special Exception Use Permit were held on 
September 23, 1972, October 5, 1972 and October 21, 1972, 
before the Zoning Board of Appeals of the To of Somers. The 
plaintiff Kipp, who is the principal of the corporate plaintiff, 
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Sun Enterprises, Ltd., was fully aware of these proceedings and 
was present in person and by his attorney, William Florence, 

Esq., and on October 21, 1972 appeared before the Zoning Board 
and discussed with the Zoning Board the use of Brown Brook and 
the discharge therein o^ the treated effluent including the 
removal of phosphates (a copy of page 237 of the hearing before 
the Zoning Board of Appeals is annexed and marked Exhibit H ). 

The plaintiffs Kipp and Sun Enterprises, Ltd. did not oppose 
either the zoning enactments or the issuance of the Special 
Exception Use Permit which was issued on November 21, 1972, 
by the Zoning Board of Appeals of the Town of Somers covering 
the Heritage Hills of Westchester project. No proceeding under 
Article 78 of the New York CPLR to review the decision of the 
Board of Appeals as authorized by §267 subd. 7 of the Town Law 
was instituted within the statutory period set forth therein. 
Parenthetically, since the DRD ordinance requires a minimum of 
five hundred acres before application can be made for a special , 
exception use permit, it appears, upon information and belief, 
the plaintiff Kipp increased his holdings to more than five 
hundred acres by acquiring additional contiguous property in 
order to qualify under the DRD. In fact, in Exhibit W annexed 
to the affidavit of Lyman E. Kipp, his attorney, William Florence, 
Esq. by letter dated October 11, 1972, to the Zoning Board of 
Appeals, Town Board and Planning Board advised the Town that 
the Kipp property would undoubtedly be developed in the very 
near future and would require the construction of another sewage 
plant do;mstrcara on Brown Brook. It is apparent from the 
exhibits annexed to the Kipp affidavit that prior to November 21, 
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1972, the date of the granting of the Special Exception Use 

I 

Permit, as well as thereafter, that the plaintiffs Kipp and 

I Sun Enterprises, Ltd. had repeatedly pi -jnted their 

[| 

objections to the DEC and the EPA regarding the construction 
of the sewage treatment plant, the discharge into Brown Brook 
and the nature, quality and quantity of the treated discharge. 
It is incredible that at this point in time, the plaintiffs 
Kipp and Sun Enterprises can claim any lack of knowledge or 
notice in any regard. These plaintiffs participated in every 

i step of the procedures relating to zoning, the water system, 
sewage system, road systems and practically every detail of 
construction and as Mr. Kipp states on page 8 of his affidavit, 

I 

I' "I personally welcomed the project. It could enhance property 

!i 

I value and increase assessable property relieving large land 
j owners of increased taxes". 

! 

11. The Town ordinance required the installation 

ii 

|i by the developer, at developer's own expense, all facilities 

j| for water and sewage, interior roads and driveways, drainage, 

jl 

|| lighting, fire hydrants, etc. and the maintenance of all such 
interior facilities and the utilities for the water and sewer 
I districts. Succinctly stated there was to be no expense to 
j the Town of Somers for the construction and operation and 
maintenance of the completed adult condominium community with 
the added fact that because of the adult oriented conditions 
I there would be no burden on the Town of Somers School District. 
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1 

' 12. In order to construct and install a water supply 

1 

1 

1 

1 

1 

1 system and a sewerage system, it was necessary to pursue the 


i 

) 

' requisite proceedings before the Federal Environmental Protection 


1 

i 

Agency (EPA), New York State Department of Environmental 



New York State Public Service Commission, 


i 

Conservation (DEC), the New York State Department of Health,/ 


1 

! Westchester County Department of Health, New York City 

• 

1 

1' 

Department of Water Resources as well as the Town of Somers, its 


• 1 

1' 

Engineering department. Superintendent of Highways and other 



1 agencies. Heritage Hills of Westchester took all the detailed 



1 steps required by Article 12 of the Town Law to form the two 

1 

1 » 

1 

' districts, water and sewer. Since the Town would not finance 

1 

1 


1 

1 the water and sewer utilities, the two aforementioned Trans- 


i 

j 

, portation corporations (water and sewer) had to be formed but 



1 

j these could not be formed unless the Town consented. The Town 


1 

1 

1 

j could not consent to its incorporation until the plans and speci- 


i 

1 fications of the sewerage system were approved by the Westchester 


1 

1 

County Department of Health. This presented the problem of the 


. 1 

j telescoping and overlapping of the jurisdiction of the author¬ 


1 

ities while a construction sequence had to be observed, bull 


( 

j 

i disclosure was made to all regulatory agencies having jurisdictioi 

1 

1 

' of all requisite permits. It was fully disclosed to all 



agencies that Henry Paparazzo and Curtis McCann were the 


1 

! 

principals and owners, and that all of the corporations afore- 



1 mentioned were o^^ned by them as the sole shareholders. 

1 



1 H & H Land Corp. was required to be formed by the financing 



i; 

' -16- 

1! 

ii 



r 
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I 

jinsCiCuCions as the record owner of the land title and the 
'^primary borrower to meet the then legal requirements as to interest 
[rates, the individuals who are the beneficial owners being the 

|l 

'guarantors. Likewise, Heritage Development Group, Inc. (the 
!construction company) is owned by the individuals, Henry 
jPaparazzo and Curtis McGann. 

! I 

j 13. Mr. Walter McPhee's firm was engaged as the con- 

jj suiting engineers and they prepared, reviewed and processed 
jwith all the agencies concerned the following: 

(a) A water supply report; and i 

!i 

(b) A wastewater facilities report; 

jand the necessity of the two transportation corporations being 
formed, i.e. , two utility corporations (water and sewer). The 
application was filed with the New York State Department of 
lEnvironmental Conservation (Water Supply Application No. 6284 and 

i 

an accompanying Stream Protection Application, etc.). The j 

stenographic minutes and exhibits which will be submitted to this 
Court on the hearing of these motions indicate the detail in which 

i 

;the applicants pursued these applications. The affidavit of Walter 

liricPhee submitted herewith also sets forth the vast amount of study 

ji 

iand detail which was presented as to the water and sewer facilities:. 

Ij 

i; 14. With the said applications filed on April 26, 1973 

■the water supply report and exhibits attached were filed together 

i 

with a copy of a letter from Calvin E. Weber, P.E., Westchester 


) 


\ 
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County Assistant Commissioner of Health for Environmental 


Services, dated April 24, 1973, wherein Mr. Weber, pending 


the application and approval by the .DEC, consented to the 


formation of Heritage Hills Water-Works Corporation. 


15. Pursuant to notice duly given, J. L. Biggane, 
Commissioner of the DEC appointed Mr. William J. Dickerson, Jr., 


Hearing Officer, who proceeded to hold hearings at the Town 


House at Somers, New York. These hearings were held on 


September 17, 18 and 19, 1973 and October 2, 3, 4, 5, 9 and 10, 
1973. As herein mentioned, the entire file including minutes 


(1524 pages) and exhibits will be submitted to the Court. The 


appearances noted on pages 2, 3 and 3a clearly indicate William 


J. Florence, Esq. appeared for the plaintiffs herein. Sun 


Enterprises. Ltd. and Kipp. It is important to note that seven 


representatives of the DEC personally appeared, including the 


Regional Attorney, the Regional Supervisor of Environmental 


Analysis Unit (Region III) and his associate from the Regional 


Environmental Analysis Unit, as well as the representative from 


the Albany office of the DEC Environmental Analysis Unit. There 


also were present Calvin E. Weber, Assistant Commissioner of 


Health for Environmental Services of the Westchester County 


Department of Health who appeared also for the New York State 


Department of Health, and his counsel, E. Sherwood Alexander, 


Deputy County Attorney. It is also important to note that the 


C . V 
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City of New York was represented by Louis L. Walters, Esq., 
Assistant Corporation Counsel, John P. Egan, Director of Water ■ 
Quality, New York City Department of Water Resources and 
John Spyropoulos, his assistant. I testified at length (62-236) 
describing the details of the Heritage Hills of Westchester 
project, including an explanation of the relationship of the 
principals to the water-works corporation and the sewage-works 
corporation. In addition, an explanation of the relationship 
was made by our attorney, (95-99) in response to questions from 
counsel for the DEC. My testimony included an explanation of 

I the financing of the project. Mr. Walter McPhee explained in 

! 

detail the water system and the sewage system and the wastewater 
facility report (Exhibit 21) was received in evidence. Mr. 
McPhee was cross-examined by Mr. Florence, counsel for the 
■plaintiffs, Kipp and Sun Enterprises, Ltd., as to the details of 
j the wastewater facilities, the quality, quantity and nature of 
! the discharge into Brown Brook. From the beginning of the DEC 
j hearing, Mr. Florence also went into details as to the location 
!| of the plant, the relocation of Brown Brook, the location of the 

I 

l| 

j outfall structure and questioned at length as to the discharge. 
This questioning is scattered throughout the entire 1,524 pages 
of minutes. Mr. McPhee was also examined as to the sewage 
j plant and treatment by Messrs. Danskin, Manna and DEC Counsel 
Vazzano. Mr. McPhee was also cross-examined at length on the 
j nature and quality of the treated wastewater by a citizen, 

Mr. Richard Oehler (472-496). All this extensive examination. 
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cross-examination, redirect and re-cross relating to the treat¬ 
ment of the wastewater and its discharge into Bro\m Brook 
continued during the sessions at the hearings before Mr.Dickerson 
on September 17, 18, 19 and October 2, 3 and 4, 1973. 

At the October 4, 1973 hearing Mr. Florence made 
two requests of the Hearing Officer; the first being a motion 
that the current hearing be adjourned, and the second, that a 
new notice of hearing be published and the hearing continue in 
an expanded fashion to encompass Chapter 801 of the Laws of 1973, 
otherwise known as SPDES (1151-81). The Hearing Officer deferred 
making any rulings in order that he might consult with the 
Commissioner of the DEC. On October 5, the motions by Mr. 

Florence were denied. Mr. Dickerson made it very clear that as 
to the second request "I can no way guarantee that a hearing 
will be held or will not be held" (1182-83). However, from then 
on with the widest possible latitude, Mr. Dickerson accepted 
all the testimony that was proffered by the plaintiffs, Kipp and 
Sun, over the continuing objection of counsel for Heritage Hills 
of Westchester, the Private Defendants herein. That testimony I 
was presented by the following experts: 

Howard A. Kelly, Jr., (1215-1314); 

Eric R. Gidlund, (1315-1402); 

Raul R. Cardenas, (1403-1488). 

The testimony of those experts related to the quality, quantity, 
and nature of the discharge to Brown Brook. It should be noted 
that the aforementioned experts are also the plaintiffs' affiants 
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in this action, and that in the course of his testimony before 
Mr. Dickerson, Cardenas drew liberally on studies previously 
made by Alan H. Moloff and Guenther Stotsky, who are also plain¬ 
tiffs' affiants in this action. Cardenas, Moloff, Gidlund, 
and Stotsky are associates in a consultant firm incorporated 
j "the day before" Gidlund gave his testimony (1384). Aside by 

I 

I 

I Mr. Florence, Cardenas, Gidlund and Kelly were examined exten- 

I 

sively by the representatives of the DEC and the Westchester 
County Department of Health. Maps and photographs of the Sun 
property were submitted as exhibits. Mr. Dickerson inspected 
the Sun property, and in his Report made specific reference to 

1 

jj the Kipp objections, and specifically to the sewage effluent, 

!{ stating: 

" Mr. Lyman Kipp filed objections to the project 
contending that the sewage effluent from the proposed 
sewage treatment plant and sewage effluent discharge 
structure and storm water drainage from the project 
[ v7ould have detrimental effects to his property due 

j to the quality and quantity of the effluent." 

j In his FINDINGS, page 5, paragraph 22, the examiner stated: 

! 

j "22. The proposed sewage treatment will 

i consist of: comminution or grinding of the sewage,extended 

I aeration which will remove carbonaceous and nitrogenous 

! BOD (Biochemical oxygen demand) and will precipitate 

j phosphates, clarification, sand filtration, chlorination 

j to provide disinfection and post-aeration. This 

j treatment plant will be designed to produce an 

I effluent having a biochemical oxygen demand of 5 milligrams 

per liter or less, a free ammonia content measured 
as nitrogen of 2 milligrans per liter or less, a 
dissolved oxygen content of 7 milligrams per liter or 
more and an average phosphate content measured as 
phosphorous of 0.5 milligrams per liter or less. This 
effluent will meet the water quality standards for 
streams classified as AA(T) which are the highest 
stream standards ." (Underscoring supplied) 
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In paragraphs 24, 25 and 26, the examiner stated: 

"24. The analyses of water from Brown Brook 
indicate a pattern of eutrophication normal for 
the region, and while the stream is moderately 
enriched, it cannot be considered polluted. Both 
the nitrogen and phosphorous levels existing in 
the stream are higher than the amounts which were 
stated to be necessary to sustain and encourage 
algae growth in lakes or standing bodies of water. 

There is no evidence to indicate whether nitrates 
or phosphates are the limiting nutrients with 
respect to the eutrophication in Brown Brook." 

"25. There are no unique fishery or ecological 
resources associated with Brown Brook in the immediate 
vicinity of the proposed project . The lands adjacent 
to Brown Brook downstream of the site of the proposed 
effluent discharge structure have been used in the 
past for the mining of gravel. The proposed point of 
discharge is approximately 1.75 miles upstrecim of the 
Muscoot Reservoir of the City of New York." (Underscoring 
supplied) 

"26. The addition of the sewage effluent to 
the normal flow of Bro\m Brook will not cause flows 
which have velocities in excess of the scour velocities. 

The average flow in Brown Brook is indeterminate because 
of a lack of data, but the mean flow has been estimated 
to be approximately one cubic foot per second." 

With relation to these findings upon the Kipp and Sun objactionsj 
the relevant conclusion of the examiner appears on page 7 of 
his report and reads as follows: 

"2. The quality of the discharge to Brown Brook 
will not result in any unnecessary or unreasonable 
degradation of the stream within the meaning of the 
Rules and Regulations for the Use and Protection of 
Waters (Part 608, NYCRR) but the Applicants will be 
‘ required to comply with the applicable provisions 

of Article 17 of the Environmental Conservation Law 
and the applicable provisions of the Federal Water 
Pollution Control Act Amendments of 1972 (PL 92-500)." 
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The Decision of the Commissioner of DEC was issued January 17, 

1974, and adopted the Report of the Hearing Officer including 
recommended Findings, Conditions and Determinations. A copy of 
the Decision with the examiner's Report was furnished to all 
participants including Kipp and Sun. A copy of said Decision 
is attached and marked Exhibit I • No proceeding for a 
review under Article 78 of the CPLR was commenced which is 
permitted by Section 15-0905 of the New York State Environmental 
Conservation Law. In fact, though plaintiffs, Kipp and Sun, 
commenced a voluminous correspondence with the DEC and the 
EPA which lasted through nine months of 1974, no action was 
! raken until August 26th of that year wl an Order to Shew Cause 

I signed by a Justice of the Supreme Court, Westchester County, 

; was served on DEC, "Why an order should not be entered requiring 
the respondent to hold hearingsunder Article 17 Title 8" [SPDES 
Law]. For reason unkno.^ to the Private Defendants herein that 
I proceeding was discontinued by plaintiffs. Kipp and Sun. After 
'i an hiatus of four months the summons and complaint and 
ji accompanying motion papers for a temporary injunction in this 

' action were served on the Private Defendants (January 10, 1975). 

1 

i 16. In the interim throughout 1974, the Private 

I Defendants proceeded with their applications for the BPDES and 
I SPDES permits and the requisite approvals of the New York State 
|i Department of Health, the Westchester County Department of 
I Health, the New York City Department of Water Resources, the 
' New York State Public Service Commission, the New York State 
;i Department of Transportation, the Attorney General of the State 
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of New York (with relation to the offering prospectus), the 
Town Engineer of the Town of Somers, and the Building Department 
of the Town of Somers; resulting in the issuance of all the 
necessary permits and approvals and certificates of compliance 
I and of occupancy. The physical construction of facilities and 
permanent improvements proceeded accordingly. 

17. Up to January 31, 1975, the Private Defendants 
have expended approximately $22,900,000.00 on the Heritage Hills 

I of Westchester project. Of this amount $14,300,000.00 was 

I 

I expended from January 1, 1974 to January 31, 1975, Taking the 
j date of the issuance of the NPDES permit, July 12, 1974 to 
i January 31, 1975, approximately $10,000,000.00 was expended by 
the Private Defendants. 

I 18. During the regular construction season a total of 

|i 364 employees are engaged in the project. One-half of this 

i 

I number represent the employees of subcontractors. The total 
ji payroll is estimated at $470,000.00 per month. 

|i 

i| 

^1 

ji 19. At the present time, there arc three condominium 

ti 

complexes under construction. As to Condominium iNo. 1 comprising 

II 115 dwelling units, 113 are ready for occupancy, 41 have been 
sold and 7 have closed, 15 are 907, complete (requiring only 

jj painting, cabinets and minor interior details). As to 
Condominium No. 2 comprising 113 units, 82 uriits have been 

framed in, the foundations for all remaining units have been 

i' 

I completed. As to Condominium No. 3, excavation and foundations 

t 

i 

i 

i 

II 
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have been installed and backfilled for 41 units. A total of 209 
dwelling units are completed or under construction. 

20. As of January 31, 1975, title to units were con¬ 
veyed to seven buyers with corresponding occupancy; contracts 
for the sale of 41 units have been signed and closings are 
scheduled in the following sixty days; presently 366 prospective 
buyers have made deposits and have or are in the process of 
selecting the units desired. It is estimated that 75 of these 
prospective buyers will select their units and close title in 
I the next 90 days. 

j 21. As of January 31, 1975, borrowing has totaled 

$18,500,000.00. Proceeds generating from the sale of units are 
being reinvested in the project until such time as the basic costs 
of the project have been recovered and thereafter are to be 
' applied to retire the outstanding loans. 

i 

i 22. The preliminary injunction sought herein by 

i 

I plaintiffs Kipp and Sun if granted will destroy Heritage Hills 

i of Westchester and these plaintiffs are well aware of this. 

! 

Plaintiff Kipp tried to sell the present Sun property to the 
Private Defendants. In fact, this was prior to Kipp's acquiring 
j the aforementioned Gianetta property in an attempt to make a 
joint sale at a price which was wildly in excess of the then 
going market. When he was refused, he became vindictive toward 
these Private Defendants. Upon information and belief Kipp in 
1972 embarked on a plan to compel the Private Defendants to buy 
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his property or suffer the consequences of protracted tactics 


of harassment; and "drive him (Paparazzo) into the ground". 


I The granting of a preliminary injunction will result in bringing 
I the project to a halt since the resulting publicity will frighten 
prospective buyers, and cause the intervention of the New York 
|| Attorney General to direct the revision of the offering pros- 
!j pectus. Numerous employees will be laid off. The investment 

I, 

|| of millions of dollars will be imperiled with resulting loss to 

il 

ii the depositors and persons who are inv'estors in the lending 


: institutions 

|/presently financing the project, as well as these Private 


Defendants. The investment of the purchasers of the condominium 


Ii units as well as their use and occupancy thereof will be seriouslj 


; jeopardized. The validity of the Building Permits and 
I Certificates of Occupancy that have been issued, will be 

i 

j questioned. The Town of Somers encouraged the construction of 

I 

Heritage Hills of Westchester because it recognized the real 
, estate tax resource it is and will be. If the project is halted 

I revenue to the Town of Somers will necessarily Inlt and 

1 

I certiorari proceedings to reduce assessed valuations must follow, 
j The items of serious if not fatal irreparable damage are 

I 

I obviously too numerous to set forth. When this is compared to 
j the speculative, ethereal, unfounded claims of the plaintiffs 

I 

I Kipp and Sun, equity clearly dictates that no preliminary 
injunction should be granted. The granting of a preliminary 
injunction would be tantamount to destroying more than two years 
of the work of the Private Defendants, and will be a repudiation 


j! of all the studies, reviews, inspections, reports, findings, 
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determinations, and decisions made by all the regulatory 
agencies, Federal, State, County and Town, including the City of 
ji New York, and the permits that have been issued. 

23. On the record before this court, the plaintiffs 
Kipp and Sun have not sustained the burden of establishing the 
probability of success in this action. The balance of the 
equities is preponderantly in favor of the Private Defendants. 

24. The plaintiffs are guilty of laches. They stood 
idly by and permitted the statutes of limitation. Federal and 
State, to expire. These Private Defendants, relying on the 
official permits and approvals that have been issued, have pro¬ 
ceeded with the construction of a multi million dollar develop¬ 
ment, the completion of community water and sewer facilities, 
permitted the sale to the public of much needed housing units 
and the assumption of obligations and liabilities of millions 
of dollars. Tlie motion to dismiss the complaint should be 
granted and the plaintiffs' application for a preliminary 
injunction should be denied together with costs, disbursements 
and reasonable attorneys' fees. 


_L 




Curtis McCann 


Sworn to bef^'ro me this 


I ^ j day of February, 1975, 


Cl / aay 


PF:Tn r. Si. VS) 

Notary P«b iic, of Now York 

No. 

O* 'lifted Wc:.c.'*.tgr County 
! 10 . 197 * 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


SUN ENTERPRISES, LTD., SOUTHERN NEW 
YORK FISH AND GAME ASSOCIATION, INC., 
LYIIAN E. KIPP, RICHARD E. HOMAN, NO 
BOTTOM MARSH and DROWN BROOK, 


Plaintiffs, 


-against- 


RUSSELL E. TRAIN, et al., and 
HERITAGE HILLS OF WESTCHESTER, 
et al., 

Defendants, 


STATE OF NEW YORK 


COUNTY OF WESTCHESTER ) 


AFFIDAVIT IN SUPPORT OF 
MOTION OF DEFENDANTS, 
HERITAGE HILLS OF 
WESTCHESTER, ET AL., 
(PRIVATE DEFENDANTS) TO 
DISMISS COMPLAINT AND IN 
OPPOSITION TO PLAINTIFFS' 
MOTION FOR A PRELIMINARY 
INJUNCTION 

75 CIV 68 
(DBB) 


LEONARD J. BIBBO, being duly sworn, deposes and says: 

1. I am a Civil Engineer, licensed in the State of 
New York as a professional engineer, with offices at Golden's 
Bridge, New York, practicing under the firm name of Bibbo 
Associates. I am a graduate of Manhattan College B.C.E. 1953. 

I received my professional license in October 1958. From 1953- 
1957, I was Field Engineer for the firm of Hov/ard, Needles, 

Tammen and Bergendoff, New York, N.Y., working on major highway 
projects including the analysis and design of drainage systems. 
Thereafter, I was associated with the firm of Gibbs and Hill, 
Nanuet, N.Y. From 1958 to 1963, I was associated with the firm 
of Herman Dorfman Associates, New York, N.Y. engaged in the Cross 
Westchester Expressway Project as Ass't. Project Engineer and 
thereafter as Engineer-in-Charge of the reconstruction of Route 
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t 22 between Golden's Bridge and Croton Falls. In 1963 I formed 

I 

j Bibbo Associates entering the private practice of professional 
1 engineering. I have been a Consulting Engineer for the Towns of 

l| 

I Somers, Lewisboro and North Salem in Westchester County. I am 
j currently Town Engineer and Planning Consultant for the Town of 
i| Patterson, Putnam County, N.Y. I have acted as consulting 
! engineer designing grading, utility and storm drainage plans 

I 

! for various projects. 

I 

^ 2. From in or about March 1973, my firm has acted as 

I 

: consulting site engineers for the project knovm as Heritage Hills 
I of Westchester and is presently so acting. We have designed 
I the grading, utility and storm drainage plans and structures for 

I' 

i| this project. I have conducted personal site inspections for 

I, 

li all of said work and in particular inspected each portion of 

I; 

'I work for which any permit was required by the New York State 

I Department of Environmental Conservation (DEC). From the time 
r each phase of this project was conceived prior to formulating 

II 

I: actual design plans and at the time each permit was issued, 

J 

j construction started and completed, I or one of my associates 
|j have maintained a’ - weekly communication with DEC. At my 
jj invitation we have had Hr. Robert Jonas of the United States 
Soil Conservation Service visit the site of Heritage Hills of 
Westchester on at least three occasions. We have maintained 
communication with Mr. Jonas personally or by telephone regarding 
this project. In addition, we have been in communication with 


II 






j William Marcon, P.E., Consulting Engineer of the Town of Somers 
j who is charged with inspections of the project site as required 
j under the approvals by the Planning Board and Board of Appeals 
of the Town of Somers. 

3. From the time we were engaged and consistently 
from time to time during the period from March 1973, to-date 
we have made site inspections and directed and supervised 

measures for the control and forestalling of possible siltation, 

il 

jj and particularly with respect to the items relating to stream 

'I protection. Not only have we been in communication with DEC, 

!' 

but we have pursued the recognized practices required for erosion 
and siltation control. Mr. Robert Jonas was of particular 
assistance in aiding and guiding us in erosion control. Through 

I his interest, I was invited to attend a joint meeting of 

! representatives of the United States Soil Conservation Service 

I and of DEC, held in Albany for the purpose of studying problems 

i; 

t relating to ponds and streams. I 

I 

i 

4. In the matter of the relocation of Brown Brook, 
the permits required as conditions the grading, topsoiling and 
seeding of the stream beds and there was also required jute 
matting along the banks and placement of hay bales for siltation 
control. Not only was this done but in addition hay mulch was 
placed on the banks prior to the matting and four to six inches 
of crushed stone were placed on the streairi bottom all as extra 

I precautionary measures. This work was cited to me by the DEC 
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Port Saia pon’ (this is the pond located north of Route 202 and 

I 

westerly of Warren Street into which Brown Brook flows) and in 
the Somers Fire Department Pond (south of Route 202 into which 

ij 

j Brown Brook flows), in order to detemine whether any silt had 
I been deposited therein and, if so, the quantity thereof. There 

I 

was no recoverable silt in either pond. The leaves in the pond 
j bottoms were carefully examined. They had a skim coat of 
!i approximately l/16th of an inch in thickness. This indicated 

li 

1 ! that at these points there was no siltation of any consequence, 

r 

ji and furthermore that the likelihood of siltation further south 

]| 

; was nil. No silt has ever been physically removed from this 

i 

ij pond by Heritage Hills. 

i 

; 8.1 have personal direct knowledge, not only of the 

I Kipp and Sun pirperty, but of all properties within the drainage 

II 

l' basin south of Route 202. We have made planning studies of 
Ij those lands and I personally examined chose lands prior to any 

[i 

jj excavation made by Sun and previous owners. As previously stated 

li 

; I was the Engineer-in-Charge of construction for the relocating 
of Route 22 (1960-1963). I was present when soil tests were 

I 

I taken in the swampy land named by the plaintiffs "no bottom marsh" 

I 

which was then owned by The Elephant Corporation. Gravel was 
ij excavated from the swamp and transported to Route 22 for con- 
I struction use. As a result there was created a pond of 

I 

j 

I approximately five acres. Subsequently, Sun purchased the 

I 

j property and enlarged the pond by further excavating gravel. 
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il Plans for such excavation were prepared by my office for Sun 

il 

obtaining the necessary permit. In nov; reviewing that permit, 

!i I discovered that the actual excavation was not in accord with 

li 

I the submitted plan. The primary purpose of the lake excavation 
was to extract and sell the gravel. It is now apparent that the 

|i reason for deviating from the submitted plans x^;as to pursue and 

ji 

jl extract the strata of sand and gravel beyond the original plan. 

!] 

|| This procedure is \diolly inconsistent with the declared 

I 

I intention of developing ground water sources which are subject 
j to DEC and V.'estchester County Health Department's analysis 

i j 

I and permits. Apparently, no such permits have ever been applied 

l| 

'1 for or issued. Aside from such lake excavation, to my knowledge 

j: 

I' of the property and area. Sun has excavated sand and gravel for 

I' 

jl an additional approximately 49 acres on land to the south of the 
|j so-called lake. Tliis material was supplied to Ottaviano 
j| Construction Corp. , Savin Brothers and Yonkers Contracting Corp. 

I for use in constructing Interstate 684 and other work. Savin 
j Brothers was also constructing the Hawthorne Circle, 
j 

I 9. In addition, my office prepared plans for Sun 

!j Enterprises and C 6c R Realty for a request by them to the Town 

(• 

jl of Somers for a rezoning of their lands to commercial and 
|i multi-family uses. These plans were presented by me to the Town 
I Board and Planning Board of Somers and are a part of the Town 

I 

i files. Although I presented these plans on behalf of the owners. 
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in August of 1972 it became apparent to me and to my partner 
from conversations with the owners that they intended to use the 
plans only as a means to promote the sale of their properties. 

We, thereupon, terminated our relationship. 

10. T have read the affidavit of the plaintiff, Lyman 
E. Kipp, sworn to the 20th day of December, 1974. It is my 
obsejrvation and opinion that the claim of siltation in the Sun 
property is attributable to Heritage Hills of Westchester is 
without basis. As aforementioned, no silt of any consequence 

was found in the aforementioned two upstream ponds, Port-Saia j 
and Firemen's pond. If any siltation has occurred on the 
Sun property, it would most likely occur from operations on the 
Sun Enterprises property. In my opinion based on my observations 
consistent and constant efforts have been employed by Heritage 
Hills to control siltation and these efforts have been effective. 
This is confirmed by the letter report dated January 22, 1975, by 
William A. Marcon, Consulting Engineer of the Town of Somers 
to Sun Enterprises, Ltd. after a field inspection made by Mr. 
Marcon on January 11, 1975, at the request of Lyman Kipp; a 
certified copy of which is submitted herewith, annexed to this 
affidavit and marked Exhibit "A". 

11. The rechanneling of the stream bed of Brown Brook 
was a simple realignment of that brook and could not be the 
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I 

I cause of flooding. The existing box culvert under Warren Street 

I is not capable of permitting large flows and if flooding 

1 

I occurred, it v;ould occur on the property of Heritage Hills of 
ij V/estchester. The existing V/arren Street culvert is reversed in 

I 

j pitch and is capable of approximately 25 cfs. The self flooding 
j plan was used in the creation of the lake in the model area of 
Heritage Hills when the entry road was designed and built. A 
j very small culvert (11" x 18") was installed for storm water 
[ overflow from this pond prior to its construction. This culvert 

Ij 

I! 

jj was placed at a higher elevation than the normal pond level so 

I 

; that during a storm, the pond level would rise storing excess 
water and only a small portion (10- cfs) would be allowed to 
exit at any time. Any claim attributing flooding on the Sun 
property pond to the construction is completely without basis. 
The approved designs were made to reduce the effect of run-off 
to a point less than could have"occurred prior to construction. 

12. With respect to the allegation made by Mr. Kipp 

1 that the so-called "Sun Lake" is a spring fed lake, the same is 
1 not true. It is not a spring fed pond or lake but solely the 
result of high water table. 

[ 

13. In my numerous inspections of Brown Brook I have 
never observed oils or other construction waste in the brook at 

j any point before said brook enters the Sun property. However, 
j the Sun property adjacent to portions of Brown Brook near Route 
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100 is used by Sun for the storage of equipment such as trucks , 
bulldozers, construction equipment, etc. and for a maintenance *• 
yard. Fuels and oils are also stored there. 

14. With reference to the so-called Connecticut 
precedent stated in the affidavit of Nicholas Robinson at para- 
grapn 76 the allegation was made that the sewage treatment plant 
at Heritage Village in Southbury, Connecticut, was faulty in 
design and operation. This same charge was raised about the 
time the hearings were proceeding before the DEC Hearing Officer 
in September-October 1973. At my firm's request, the Department 
of Environmental Protection of the State of Connecticut stated 
its views on the subject of the Heritage Village sewage treatment 
plant which clearly establishes that the plant meets all oper- 

I 

ational standards of the State of Connecticut and explains that 
the allegations of pollution were not attributable to the plant 
but to the presence of ducks on ponds in the area. A copy of 
this communication is annexed and marked Exhibit "B". 

Leonard J. 'Bibbo 




Sworn to before me this 
l3th ^ay o^February,, 19Z4. 


F. BU«I 

StaU of Now Tof4 

tip, 

CHianfied Wu'.UnatUr County 
Commitoion &piro» Ktcrch 30. 1976 
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State of New York 

DEPARTMENT OF ENVUlOICJiKTAL CONSERVATION 

Water Supply Applicat ion Ko. 628-t 

Stream Protection Applications 
Nos. 360-24-0051 (SP85) and (SPB6) 

In the Matter of t'ue Applications 

- of - 

HENRY PAPARAZZO and CURTIS McGANN 

for the approval of their acquisition 
of a source of v?ater supply and their 
financial and engineering plans for 
the c onstru cti on o f a v.’atcr supp ly 
sys^in, the construction of a dam, 
and a . sewagj-.ji^f n.ugut_di&cb.axge 
sttucLute and for tlic relocation of 
a stream. 


DECISION 


Application filed 

Hearing held in 
Sonrer s 


April 27, 1973 

September 17, 18 
and 19, 1973 
October 2, 3, A, 
5, 9 and 10, 1973 


Decision 


January 17, 197A 
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Stitc of Not.’ Yo/V. 

DHPAr-iYu:::! ^7 E:;virvO:vx:;TAL coioEAvatio:: 

V’atc 1 ' Supply Applic:-tio~' A'o• 6284 

Strc":p Protection Applicctions 
Nos. 360-24-0051 and (SPSS) 


In the Matter of the Applications 
- of - 


HEMRY PAPAR.^ZZ0 and CURTIS McCUOO: 
(Heritage Hills of Uastchester) 


Report of 

V.'illiam J. Dickerson, Jr. 
Hearing Officer 


! 

I 


I, Uilllan J. Dickerson, Jr., hereby 
subu.it this hearing officer's report 
inclv'Jing rccoTumended Findings and 
Determinations. 


Dated: Albany, Nev; York 

January 11, 1574 



Oil! >.ar.i 


Hforing 



J. yiickerse 
0.": ij.ee r 
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PRO :Z73 i::c:s 

I’.-r.y Pc:-'sr"r.’o r.r.d C'lirciii y.ct'ar.n (the "Aoplicanto") applie:'.tier, to 

tl. -errtment of Ervironnjnta i Crrservation (the VDepartr-.ent") on .Apirii 23, 

1V73, for .'ipproviL of thrir acquisititr of a scrrcc of '.'atcr supply by Ch 3 
corstniction cf ’.;ells and for ti-.eir plans to install a complete \.ator supply 
and distribution systen for \;ater .service to a plann.ed rosidontial ccrr.Teuity 
knenn as "Haritags Kills of west chaster" in the Torn of Somers, h'estchestsr 
County. This application v’as filed in the office of the Department on .\prii 27, 
1973. Tv;o applirations v:ere filed on July 12, 1973, in'rolving an unnamed 
tributary of the New Croton (Muscoot) P.eservoir, known locally as Brown Brook, 
v.’hich has been designated as Stream }!-3 J-P44-IS in the Kev; York State Stream 
Classification Systen. Scream Protection .4pplication No. 360-24-0051 (SPS5) 
covers relocation of appro::imately 650 feet cf stream channel and construction 
of a sewage effluent discharge structure. Stream Protection Application 
No. 360-24-0051 (S? 86) requests a permit to construct a dan approxLmat-'lj’ 

21 feet high to form a pond having a surface area of approximately 1,6 acres. 

After due notice w’as published in the Northern I’estChester Edition of 
The pguorf:r Disoatch on August. 23 and 30, 1973, the hearing on this application 
was held before William J. Dickerson, Jr., in the Town Kail of the Town of Somers 
on September 17, 1973, at 1:00 o'clock in the afternoon, continued pursuaiit to 
adjourn.T.ar.t3 duly taken on September 1? and 19, 1973, October 2, 3, 4, 5, S and 
10, 1973, and V7as concluded upon recej.pt of closing memoranda on October 19, 1973. 
At this hearing the Department reviewed the applications, maps and plans submitted, 
examined witnesses and heard arguments in favor of and in opposition to approval 
cf the project, all as shown by tho stenographic record. The Applicants ware 
roprcca::t?d at the hearing by Peter F. Blasi, Esq. The Department i.’as represented 
by John Hanna, Jr., Esq., Deputy Com.mission-er and General Counsel (Nicholas S. 
Vazzana, Esq., oT Counsel). Objections \.’ere filed by the New York State 
Dap.nrtment of Health, the Westchester Councy ilcalth Department, the City of 
Nov/ York, Mr. and Mrs. Ralph E. Bahret, Mr. and Mrs. Anthony Saia, Mr. Ljcran E. 
Kipp as President of Sun Enterprises, Ltd., Dr. and Mrs. George E. Port, and 
the Scm.ers Volunteer Fire Department. The ■•'estchester County Health Department 
WN?.3 rrpresentud at the hearing by F. Eiierw'ood Alexander, Esq., and Calvin E. 

V.'eber, P.E., A.ssistant Cormlssicivur of Health f :r Enviror-meiital Services. The 
City of N-av? York vjas represented by Norman Redlich, Esq., Corporation Counsel 
(Louis L. Walters, Esc., of Counsel). Mr. Cjmcan E. Kipp was represented by 
Willi.-.;: J. rlorcncc, Jr., Esq. Toe Somers Volunteer Fire Department was 
represo.-led by Albert F. Mally, Esc., !!r. and Mrs. Ralph E. Bahret, Mrs. Anthony 
Saia, and Dr. and Mrs. George E. Port appeared at the hearing. A noti:c of 
cppear.'-i'i'_e '.-'as fiit-d by Mr. Richard R. Cehicr who appeared at the h.paring. 

M.rs. Theodore P. Daly, Mrs. Cecilia Eustan.ce, Mrs. David Haucli, Mrs. Jerry 
M;!L-de-lli, Mrs. Edward Goldman ."rd .‘'r.. Peter P.obortin appeared at the hearing 
v:iih th.o consent of the Appli-ra.vus fur the limited purpose of opposing the 
strc" ;• r'WeCl ion applications. 

Sll'LiMvT tr /\EPLiC.vi 10-. 

'jI'O Avp ’ jrants now propose to aco. in? a source of t'oter supply by tiu? 

CO:'.} : • • V .1 of L;.’o or t’n.ree 'Ir a;'*.' to construct a \Mt'r supply syste;.i 
ir.c It. .. r;. 'd J <;r i nu t i o:: c i I ir. io'-. , ui.; ipi n;; t.it ions , a one Million gallon 
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SCCIAAV OF OBJECTIONS 


Th-c! objections of the Net; York Stcto Dcpartn:cp.t of Health vere v.’ithdr-aun 
in a latter dated September 1573, vhich was’received by the Department on 
September 19, 1973. The V.’astchester Coanty Health Department v.’ithdrevj, at tlie 
heariP-S, thair object: ons concerning the quality and quantity of the water. 


maintenance and operation of tl.u sewage system. 


Mr. Li-man Kipp filed o'-jection'; to the project contcr.ding tha^ the sewage 
effluent from t!ie proposed sewage treatment plant and sewage effluent discharge 


stri’ctur® .’.nd storm water drainage from the project v.’ould have detrimental 
effects to his property due to the quality and quantity of tlie efflue.'.t. 


Th e So.-r.crs VoluntejL-.P j. re ..2 1 - pa r t r.cn t o ’j l ee ted t o_ th.e .c rJ-Ci. 

pov'-.c.; oftluenu discharge structure and the relocation of t!ic stream on the 
grounds tliat the pond on their property dc'.ns trea.a of t'>:- project v;ill be 
dar.iged by pol lution erfd contaminetioii fro;, the Sr W^so eff luent .nr.d^bS^t'.fa’ 
depofTTric.g of silt and otner r..leri'an. ii to the pop."’. ~ 


Mr. and Mrs. Ralph E. Da'arec filed cbjccticns allegirg that the proposed 
de.'clo,' :.nt \;ould er.dargcr t'.-..;ir v.-ater supply and that the location of the 
sewage treatment plant \:ill t'e^rouse the value of the property. 


Mr. and Mrs. Artho.'.y Sai.r and L'r. and Mrs. George E. Port filed objection.^ 
to th.e project allegi'g that ui-'u proposed water supply -jUI endanger their 


t:o11, tnaC the location of ti:-.; sewage treatment plant '.:iil have an 


effect cn the value of their property and that the proposed co.Tstruction cf 
the c’a 1 .and relocation of the strea-. ;.:ill damage their -..and. 


Mr. Rich.nrd Ochler, \:ho .filed i-.otico of appearance, cppo.scd those 

porti.ous of tlu project thnt !:jve .o do with J-Lii__LataLion oC v;ells and the_ I/' 

lo^ati.ai. of tiia sov.-age trcatmint plant. 


Mrs. 'fiieodore I’. Daly, \.ho ai.,.. rcd at the ha.iring, oppened to any 
iti.'.i I i;hr.fc-' of tlio n.i ) -j. -aa.n .m •! ••.rs. Cucili.-i Eu.stapieo, \ ho appeared 


st.c'apt' t.T.k .Tnd a distribution s'a•.ci’ consisting of .-ind 10-inch 

ci.::w ur casi. iron mains, cc.v.puh v.ilv js, app.rrien.; and hydrants. 

■>■110 .Applii.nris propose to co v.-.tr'>oi a d.nm .'y"-ro::i.at.'iy 21 feet !ii-.h to form 
a pond h.avir.g a surface area -uf ap'pro;im.'.tc-\v 1.6 acres, to relocate aparar-riratcIv 
CIO fccc of stream in erder Co build a sew.iye tres'cw-’r.C pl.nnt and to build a 
S''wa_; c;'!flucr.t discharge structure. 


T he Me:-.’ Yo rk State Departr^.-.t of Heal th and the Mcsti.her.ter County Health 
D-.pavt;wnc filaa objections to this application on groan is that the v.'atur oMsntitv 
af^iiai; ic to the- project is ina.dequate, that water quality data was not aval’.able ' 
and that the possibility of a joint system with nearby co—r.unities and/or using 
Mew Yor'K City water had net been investigated. 


Ti>e City of New York fil ed ob ject i ons e n the ?ro"nd s t’n-nt the Citv hadnot 
apnruv -u plans fo r tha co'strvictio.-, of sewage fac i l itijs~ ilic tr.at'ths Apolicants 
had _-ile-. to furnish guarahtcac"EanH's'arl? securities to insure the' c.-1 ntinud ' *■* 


. ..* i U d: 1 u w , \ au ilppeiJtCU y 

at til.. . 1.;;;, epporid to the pro.'- :c’d v.’oll supply treatment pl.’.nt 

iPf^i. •. !:rs. l)->viiJ r ■ wt-: , Mrs. Jerry iVird.-iii an.I Mrs. ihh.erJ t uidii.un "xjere 
<.>;•’O..;- ’ ! .f lha K'r.ition of Lite Set.V.;; ^ tre.". .ritnt pl'M'.t. 
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Ar*'C‘” (Ui. of the p.:tL‘.;o‘ .-^rJ ico c>;hihLt.- ..ri of cvLdoncc 

ar'.;':n-.e:'.: 5 'liven at the hear'"'. I rvvJ t'.’.at ci-.e D"pait:r.or.L oi K-’.vlronr.errai 
tv''n?otvat i i;n find as fcllcv,; 

i'i:.'CiNCS 

1. The .Apnltcants arc "aneral partners in a project to cor.Jtiuct a desiji'.id 
residential devalopnart evtr a period of seven to aine years. This condoniniar. 
c.r-.pl?;:, knevn as Heritage Kills of L'astchester, is Ir.c.-.teJ in tlio To;;n of Strers, 
V.'e 5 tc!>;Ster County. A. iesianed residential ccvelc".i£nt is the term used for plansc 
developf-ents in the Tc'.t. of So-ers zoning ordinane-;. 

2. K t H Land Corporation, a corporation or.'^anized under the lav.s of this 
State and having its principal office at Route ICO, Scr.ars, New York, is the 
owner of 917.670 acres of land in the Town of Sor.ers, L'cstchester County. H L 
H Land Corporation is the holder of :itle of the p;operty in trust for the 
beneficial owners who are the Applicants. 

3. The lands of the Applicants lie generally north'.: "t of the hanlet of 
Sobers, north of U. S. Hichwav Ro-.ite 202 and west of the combined New York State 
Highway Route ICO a.-.d U. S. Kigh'.:ay Route 202. Tne land elevations within the 
area vary from nppr.;-;fmatel v 250 tc^ an.-ircxir.ate l 750 fc .'. t above sea level . 

The site is generally rolling, ur.:.. ;roved sccone grc.'th woodland, 

A. The Applicants propose to construct appro.<lr.'..'Cely 3100 resida.itial units 
and related conounity oriented facilities on 836 acres of land. Each residential 
building will contain bet'..e&n 2 and 6 individual dwelling units. The residential 
buildings will be grouped into anprn'clnately 18 to 25 separate condominiums. In 
addition to the residences, a 27-hola coif course, swirming pools, 
tennis courts, paddle tennis courts, auditoriu;.; facilities, men's and •..•omen's 
clubs and meeting rooms will be cc-n..-true ted \7ithin the area which had been 
designated ns a Designed Res identi.:;! Deve l ooment by the Zoni.*--" Boi.*rd 

oT'/^ip^l's of t he~tQ'~n~'Q^:V.ers on Novemb er 21, 1972^. T he remaining Si.7 acres 
owned S^ tho Applica.'.ts arc r.ot part of the D. R. D. 

5. The Tov;n Board of the Town of Somers established the Heritage Hills 
V.'afcr Distri: •; on May 16, IS 73, but i '•s no plans for p't'lair.g v.’ati:r scr'.'lcc in 
the foreseea'. .e future. Tlie construction of the '..'eter system ^yitnin this district 
will be carried out by the ’.’.eri c-nga Hills '•■.'ater-V'urks Corporation (sae Finaing 
Ko. 6 below) at no cc-t to the To • end the facilities will be retained by the 
private company. The w atc- ri’crks curaorat ion v; ill be re3pons_iMe for providing 
water service in the dcvelop-.e.'t. 

6. The Applicants have forre.' the Heritage Hills V.T.ter-'.vorks Corporation 
pursu.-int to Section 3 of the Transportation Corporations L.e of the Stats of 
Nc’.; York. The certificate of incorporauion for this corporation, filca in 
the office of the Socr'atary of State of the State of Now Y'ork on May 1*. 1973. 
shov.'s thn!’ tin; service area of the company is the. s.nme as the area contained 
in the *’..;rit.age liills ’.Cater ^.t.^tr,.'. .. 

7. The To”n Hoard of the To'.'n .'.f Sv-riers f-~t.dn lisna.' tlie he ri tag e H ills _ ^ 

Sewer lUair<'-r~o n Mav~ i'r! ^'.<7?.. 'ih<- area wirTiTirc’.- iJo.'nJarins of th-a distric- ,< 

is Liic .auiu*.: ns llii; ai'ea CO;*t.ui'iin ti;a J'c-rit.ga Hilla4.ntei nis..ict. V.j, 

- Tiie Applicrt'ts pKnn to form a s.-.t ;* r.v.pany to ccM.-fiurt .and cperace the 
i cvy.ige .syKt*ri v;ltliin the w.^ritate !Ilt!s Lcx'ags .'.net .at no cost to the Tow. ^ 
•..Ii* II t!.e r* (piired noprcvai. !;av.- Leci obLniiicd. • 
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?. Th-.'ip. >6 Cl need l.'j tclri*r>'■.uv C'-’iificy for nJJirioitnl houfi.'.s.i^ 

Ti'v ul‘ ir..Uo ;-.u;)u,l 2 Lion in c'..'.* {.> .-a’c liniir.i cor-•!«:< viJL be 5330 pi-rsons bas-.d 
OP a.*>’ rcsii'ictiop.s to i-> ir.o’-- '!. At least oaa parsu.i in eacJ; dv/elUn;: 
i::-.;. i.inc he at least 4C ye;-.-, ef or older aeJ r,o tl-.ildrcn under tlie 33 ^ 
i? nc-rir.-.nantly Jvell wit..-' r'.i • ,To.ii-.ct. T hu e v:-r.-ted r;vcra>;a dnilv 
\ n . i- d aina nd for pot.-.olc- i:'i.Vh>;.,tot_aJ nroju^---. is 602,uOO gallons per d.-V 

a pTT CTT cst?' 't ed nr-n ; it> 73^0,CO O pal Ions no - d ly. 'rhere'XiC* no public 

error supplies available in t’.-c ir.T.^tiiatc vicinity of the project. The Delatv-arc 
Ao/aednet of the New York City water .supply .syston> p.asses within 0.3 riles of the 
the prujeec but ’p .* *.! r.om.jrj nr _c;ist"Lf ts r?.av t 3 !<“ 

a suyp^:^of \.-ater from this feurce . The u.se of the acuudact as a sour ce or w atar 
f-pr t!■ 1 .s P59jfiSJrrequivo a .substantial additional c;:pense*'Tc*r a transrlssion 
main and pfooer treattnent fhei 1 it lus . ' ~ ' -- ----- 


for t}-,Is projf-cjt would requivo a .substantia 
main and proper treaTtnent fhei 1 it lus . 


9. Three test v/ells have been drilled on a parcel of land containing 
appro:;in!acely 100 acres in the eastern portion of the Applicants' property 
adjacent to and west of the ccir.bined U. S. highway Route 202 and New York 
State Highv;ay Route ICO. The three “cst wells v;ere reported at the hearing to 
have a combined yield of 731 gallons per minute when pumped simultaneously 
during a 48 hour pu.mp test. Tiie safe yield of the aquifer has been estimated 
by the Applicants' engineer as being in excess of 550 gallons per minute. 

10. Based on boring infermatien, the aquifer has a ribbon shape approximately 

500 feet wide, 3500 feet long and an average thickness of 15 feed. The aquifer 
consists of co.’.rsa sand and gr.avel overlying gneiss and weathered bedrock "and is 
in turn covered by a thick clay overburden. i 

11. Thu v;ells of individual home cv.’ners in the vicinity of the proposed 
well site are deep rock v/ells and will not be affected by punping of the gravel 
aquiler. The Applicants h.ave offered to provide v/ater service or a new v;ell 

if any «.?ell failure was caused by the pumping of their water supply v/ells. 

12. A report of analysis of v/ater from one of the test v;clls indicates 

that the v;ater from the aquifer v;ill be of a satisfactory chemical quality v/ithout 
treatment beyond the proposed disinrcction by chlorinatio.n. however, the 
Department v/ill reserv the right to require additional treatment based on 
results of water analyses after the production wells have been developad since 
r.o conclusion on the quality of v-’acer from those wdls can b.-' made at this time. 

13. A complete water supply and distribution system will be installed 
consisting of two or three i2-inch diameter, gravel-packed wells, chlorination 
facilities, a one raillion gsllon storage tank, pu.mpiog stations and a distribution 
sysf.” consisting of 8-inch ar.' 10-itich cast iron r.mlns equipped v;ith hydrants. 

The distribution system v.ill itave two pressure aon.-s - a normal pressure zone 
including the one million grllon storage tank and a b.igli presy.-.rc r.a:'..; v/hich will 
be fc ! from the £tora;;o t.'ir thro-. 'h booster pumps. The sy.stem will be designed 

so Ll'at a niininum prts.vur-; of 35 i;...:!ds por square inch will be naintainud through¬ 
out •ho SYSVen. 

I. An c;'.ii/r<':.Mcy •’:e:w r.:;;or v.-1! 1 bo pt uvL/’cd to supply pever from th.is water 
r.y.nivr’. in care of (.‘O'.’vr jaiw-.e a'."' the v/i-Ms will t.e r/utoreu. Th.o total 
e.'-.timnto.l co.-.r to co.-.ntr...tliu i is §1,750,000. 
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15. Tijc A|v,>lico.nts V.R-.-st L-.c.r. a revclv iU.io o'" crodL: I". Vi^ri-.c 

Mivil.T.-:'. >.’.ai-.-l.’csi-cra of Luff. ’.la. I.i'v Vork, in Liu; ru/ount of $IS.5 ni I Tut. .•'.'.rf 
o’.'i a ccnorcli i'.’.j ’Lability in^nrarco policy i'.’.T. tbc HartforA 

I;'. Ill*, -o •• Ci'oo.p fro;?. Harir.'rcl, f.a'^'cut i<iic, v.'ith covora^O' in tha arou.Tts o' 

9*• 1 iO. luvily injUiTv li.'oility and $10'J,00j for pr.-pcrtv 
li.abiliLv iot each occurrorca. 

IG. The Applicants propose* '.o construct a dan a?pro::inr.i:cly 21 f;:ct liiyh 
on an unnanad tributary cf the l.e;; Croton Reser.-oir knc’..-a lee illy as Lreun 
L-.oI;. This stre-an has baen de.sisr.atcd 11-31-P<',4-1S in tha State'stre.-.- 
clasEification system and has been cla.ssified as a "C'= stracn subject to C(T^ 
straan standards. 

17. The impoundment behind the dan during nomal flo'.; conditions in this 
I stream i;ill have a raaxir.u.v. depth of 3 feet and vill have a surface area of 1.6 
acr«_s. The surface area of the uater during periods of c::trer.a stream flew 
v;ill he 3,5 acres. 


18. Thu propose^’ dam v.’ill create a small pond for aesthetic purpc.sei, 
provide for control of sillation in the stream cliannel dcvfnstrcam, previda for 
ccntr.olled release of the sto’T. vater runoff captured behind the dan and 
provide a road crossing over the stream to permit acce.ss betueen the ’..-astern 
and eastern part.s of the project thereby eliminating additional traffic on 
l.’a.ren I _reet which runs through tiie project and U. S. High./ay Route 202. 

I 

lb. The plans for the dar.-. presented at the hearing were preliminary in 
nat’jre and detailed plan.s and .‘ipecifications must be filed with the Department 
and approved by it prior to the. granting of a par.nit for construction of the da;c. 

'20. The Applicants propose to relocate appioxir. ately 650 feet of th- 

strvfim V.no'fn as Brown Brook for the p-.;rf(or.e of constructing a sewage trontment 

plant which will serve the IJai-Ltage Hills project and the proposed Greenbrier 
Subdivision v/hitl'. will be located north of the Heritage Hills project. Thev 
also oropose to construct a sewige effluent discljargo structure for the dischrr..-a 
of sewage treatnent effluent fre.i the sewage treatment plant into Brown Brcclc 
by e.xtending the existing culv. rt i/nc.'-o the streaM passes under U. S. Kigh'.-ay 
R’Oute 202. The County of l-.’estcliiSte*" has -i comprehensive sc'.’.zgc plan for the 
area but it may be 10 years or more before it is imn 1 .>r:. nuuci. The pr.ipcsed 
Eow.w -j .sy.stem i.s not irconsisL ent with the co-.-t;'roher.clve pl.m nnd car. be 
incorporated into an arua-wid. system in the future. 

21. The proposed sewage treatment plant will be designed to treat an 

average fi,'’..’ of 702,000 geilo!-;-. i>or day and houily pco.I: flo’.;s at a rate 

equivalent to a daily fio’.: of 1,755,00.0 gallons per d.-’y. Tlicsc rtsigi: figures are 
b.r.uuu on an assimption tliat tl v/astu ’.;:.ccr flows frt!m. th.e Heritage. Hi’ s 
D.-velnpr "t xn'll be equal to tiu* \.-...Lur demand and that the proposed 250 ium-.e 
Cfecnb Sulidivlsion vili cd.ic r ihute an addition.il 100,000 gillons per day. 

22. Tiiu pv .p.i-nd sc*—;•:*.■ t r •.il r .-nt will uonsi.se of: comni.nu.t inn cr grinc!i:;g 

o Li'.v ;>, extended •■'..•rati,. v.'IirLli will removu c.-.ri.Tin.ituons .ind nit rwynoiis 
.t'.'D —ical oxyger. d**m.->:-.i! and 11 pre>; i pi t.ite ,»!u->sp!> * tu.i, c la*-i; i cat ion, 

.-icnd 1 i 11 1 .It ion., chlorLnat j r :> pr<".-do dis in foot ion an i j nst-aeration. Tl.is 

1 rnatmciU '-.’.ant \/ill h.u des • to p:n>'ure an. cfl'Inunt li.jving a bioclumic." 1 
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i'..- .11 cf 5 ni 11 cr le.5r., a free nm.'nia ci jr.aasiired 

i.a a. L'-ro'^an of 2 inilligrai.ii l.vtor or less, a di.^sclvai! o;-:yj’ep O'-oLcat v'Z 7 

L'rr.'Jr.j per liter or iaere a.i '. aa average nl-.^-phatc ccacORt measured as 
r./i or oar. of 0.5 mi 11 igra.rp..” liter or lo-s. Tliis cfflijent r.i.iet 

•a.- .;ater quality scandar r- for treams classiiL^.a as AA(T) \;\\ich are the highest 
.sire: -, standards. 


23. Tlie average discharge o.*' the .sevage tgeo.tr .Ti r plant nP 7T^ r-o 
per c ly vil’ occur v;hen th j project is ccmpleted i e / i-n Q This vc''ume 

of offli.ent is equivalcirt to a flo;; of 1.C9 cubic feet per second. The culvert? 
c!ov;r;:rCieam of t!ie proposed discharge site have canacities rangitig from ICC cubic 
xcet per second" to 250 cubic feet per second, i 


24. The analyses of ’.vCter from Brown Brook indicate a pattern of euUro- 
pliication normal for the region, and while the stream is moderately enriched, 
it cannot be considered pcllut.nd. Both the nitrogen and phosphorous levels 
erristing in the stream are higher than the amounts which were stated to be 
necessary to sustain and encourage algae growth in lakes or standing bodies of 
wati.r. There is no evidence to indicate whether nitrates or phosphates are the 
limiting nutrients \7ith respect to the eutrophication in Brown Brock. 

15. There are no unique fishery or ecological resources associated -with 
Lre/a Broo'ic in the immediate vicinity of the proposed project. The lands adjacent 
to Brown Brook downstream of the sice of the proposed effluent dis -arge structure 
have been used in the past for the mining of gravel. The proposed i.-oint of 
di5ch = rge i.s appro.ximately 1.75 miles upscream of the Iluscoot Reservoir of the 
City of New York. 

2c. The addition of tr" sewage effluent to die nr.rr.al flow' of Brown Brook 
•.mill net cause flows which have velocities in excess of the scour velocities. 

Tl'fc av.'>-age flov.' in Brown L-rook is incietCi minate because of a lac.< cf data, but 
the mean flo;.’ has been estinoted to be ajiproxim.atcly one cubic foot per second. 

27. Revised plans for the relccation of the stream v.’ore submitted during 
tliu i'.r.'iing to provide a larger channel cross section which would perm:Lt the 
paj;. . of larger volumes c j. water at lo'.-.’cr flow velocities and thereby 
mini: ...c or eliminate problems of erosion in the new stream channel. Tne rclocati, 
of the itveam will be accomplished with no interruption in strea.mflcw. 

2c-. The seivage effluent di.^rhirgo structure willba located at a point 
ii—edLately south of U. S. high :iy Route 202. It is proposed to extend an 
exi.sting bo;-: culvert v.-hicr- j'.assos ir.der Route 202. The sewage outfall will be 
loca..c-d in ona of the walls cf the o.\tenc-ad culvert. No application has yet been 
to flit Mr-'-' Ycr!: State b.-port!iont of Transportation for permission to cross 
or uLili/.c the li i'rigiit-of-way. 

29. Th-? di.scharge of tlio st.-.v'':'-' effluent to eith.or of the other two stream.s 
ir --- ; fit- /-ppliccn.ts' proaori y ’-t-uld require pum.-ping of the sewage and 

.’ .standby treatcpL'iiit;- at ea.ch pu.Tip station to protect the 
City water supnlv. Tb.e feasible Iccnt i-an. to build the sei.-ar.u 

r. -.erit pl.'tnL ot'ucr th-xn the pr'.-y.ised site would he on adjacent \;etlands 
--.ru ,-vo'i.t'.t( J by lo-:i! ord ii.- .... cS of the Tei.-n of Sc.-.ners. 


-X 
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30. Ine conclusici'.i r-: tii’ ccn£ulL.:ii-.Li- hi.-'', by tl-.o prir.io objc=.cLoc in ^ 

. procc;ec]in:;s -..dr:: ' on liniCO'.^ and cLd r.oL ccndidar t!;o 

las of Lhe .Appl ies-', .i 10 rro'. ido phcsp’n-i;:»-. a 1 cr t rcaLr.c.iL bu-yai'.d L.iaC 

.--.illy provi,dcu in a c jo.'dnry sewage treadr.-jn.L plant. 

31. Tb.e App lie.;.r.v^ retained the ci-.di ..oav i ng fiiT’. of Maeolsinc, Tct'i, 
ycV;' 0 .e .Associates a.s t‘. ir erjiiicers in conn'cLion v;ith the e’ator supply and 
design of the sev;age t 1 tn.int plant. Mr. Valter MaPhee, an engineer duly 
liennsod to practice in Ih.is State, apprar.-'. .:t the hearing and testiried on 
tv half of the Applicants. The water suppiy systrrj and the 3cv;agc treat-.e.-.t 
plvnnt, if constructed, '..’ill be built under hivS supervision. 

32. The Applicants have retained the engineering fim of Bibbo Asscciutes 
in connection with the r location of the stroa.r. and the construction of the da.r. 
and the seX' 7 age effluent d,.scharge structure. Mr. Leonard J. Brbbo, an engtnaer 
duly licensed to practice in this State, appeared at the hearing and testiried 
on behalf of the Applicants. The relocation of the stream and the construction 
of the dai.i and s£’.;age effluent discharge structure, if carried cut, v;ill be 
carried out under his supervision. 

33. The carrying out of these projects v;ill have no adverse effect on the 
VvCtcr suoply interc-rts of anj' other municipality or civil division of the 
St.itu, 

/ 34. The legal damages v.’hich may be caused by the execution of the pla'is of 

/ the Applicants arc not such as to require any special considernti .n or legisla- 
i Live enactmant in order that they equitably may be dsternined and paid. 

COhCLUS ION'S AND RECClBn-NDATIONS 

1. The taking of a supply of water for cliis project from wells at the 
p.r.oposed w’ell site will not have any substantial adverse effect on the v.’ells 
c individual homcov.’ners in the area.^/y4v-y Ci v_~.. iv.-voj 


or 


2. The quality of the discharge to Ilr.s-.;n Brook ’..’ill not res-ult in ary 
unnecessary or unreasonable degradation of tne strca-ri v.’ithin tne meaning of 
tl'.e Rules and Regulatior.s for the Use and Protection of V.’aters (Part 603, 
NYCRIl) but the Applicant.; will be requir.'d to comply with the applicable 
provisions of ArtLcj. e 17 of the E nvlroniTiental Cons erv.vtion Law and t he 
anplica lo provisions cf tne Fcceral Ivaccr pollution Con tio l A.cc .^■_..eiiC..; en>.s 
of 15/2 (PL_92-5GC,,. 

3. The quantity of tiio discharge to Brc'.;n Brook \.il I have little cr 

no .adverse effect on the stream or to the culverts cr othar structuiwis across 
the stream cn property Cv.v..-nstrc.am of the proposed point of ciiseb.. gc. 

/ A. The construction of the sewage effluent discljarge s tructure will not 

*/ rc:.o.lt ir. any degrad-eLi .r. of Brown Brook. 

5. The constr ictir n of the dain\;iil hv-’vo a heneficial effect down.itre.nm 
the d —1 during perj.- :; of hinh fK'W and will afCord a measure of flood 
protect:....’, to Warren S: -v-.t an.’. If. S. Ifig'v.’ay i'oute 202. 


6. Tlie relo'.ation of th-j stream, if constructed according Co the 
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r> . wi.ch c." pn■.■■ ■■ c;'^ for conccr.r.i-ccL of ti>.' low 

1 i v.i‘ s , will 1 ,ivo H 11 lo r :'.c oc l r 


'fill cffoct or. chr 5 -L 


?. T!'.''. p-.'coc::’.::-rr Fl'.oiild b-a vcii;:7r^b LiVconiLc-'or l':.:- c-ffoc: oT 

I'l--.. ■ o: r. r Lc n ci: L.'.c c!i ■. .iiai';:.' Jtro.rLurc if ar ovo’.'J 1 is o 

c r.d .ry tiio 'lav.- Vo. b ?rr:-o Dcpr rr- a r i: of "ranrrorrrr ian ;'c r u-k ' 

uL i. Lizrt ion cf t! j hio'.ri^d-.L-of-v.My. ' -- 


CCa[ 


111 orclc-r to pi'oLoct Lha >.’ator .supply r.nd the interests of the .Avolicants 
ao.d oL the ir.hati.tauts oL the territory supplied by It v.’ith '..•cter, to protect 
tb.e ’.rater supply and interests or any nther nunicioal corporation or other 
civil division of the State and the inhabitants thereof, to prevent ur.re.asona 


and unr-ecessarv do-iradation 


and to prevent adverse effect 


on the health, safety and ”alfare of tlie people of the State or on the natura 
re-;,!..nrces thereof, the application, r’.'.ps an.l plans sub.-itced should be medifi 
to confem to the follcv.ins; 

A. _'^Under this decision and approval, the Applicants 
' are authorized to acquire a source of -.;atcr Eupoi 


\ 


D. 



by tl'.e construction of t^;o or three wells which 
shall have a r.ininrun c apacity of 200 e.allcns per 
r.inute. The navirtu-a total installed pury-Trug 
\capacity of the wells sh.all not be greater th.an 
:h50 gallons per n'.inutc. 

Trier to the construction of the water distribution 
system, the Applicants sl’.all submit the results of 
pu.mp tests saLisfactory to the department. If a 
Eup;..ly yielding at least 500 gallons pe.r_,ninute is 



not ~c 


T 


Ic 2 .cd.,_ the DeparLtnent shall 1 i: 


the 


n'liniber of c or.dc:^n.^m._urJ.ts to_ uC s erv-id until an 
adequate sJppTy of water is developed for tne''entLie 
project. ’ 


C. Trior to construction of the 'water distribution 
/ System, the Applicants shall un-dertabe a prolonged 
X/ r’->‘'P*-'-5 test of th.e wells satisfactery to the 
i/ ^k/ 1-ep.'rtiT.cnt. The Applicants shall caust. a samole 

of tiie water f.. them to be collected and analyzed 
and shall submit the insults of sucli .".-.alyscs to 
tl’.e T-spartmer.t. The Department shall advise either 
that the water is of a satisfactory s.m ;ltary cuality 

ion thereof is 
r sh.all be 


or that .speci.riof! treat::-, nt or purific 
rocc.v.saiv. In this last case, sucii '..t 


useti on 


:ar full co.r.nlianca ’..'ith nil of the 


requirements o- the Department. 


D. Sufliuit nt l.i: .* rb.-ill La rctair.cd so t''-:t the 

Anplic:..,; . v/il! ,j\.’n all land within ICJ fout of any 
tm c!) •.•■.•11. Sn.cri land 1 he i-s<..d. fvr w.’ter supply 

purposes’ on!y '.t.d sh.ill be suvroutidod by .a fence 
provided v.'iiu ;-ar-.s whicli no’.'T’nlly be hope 






Only 


Copy 




icc ;c„. Ti'.c enr■.T.i’.'jo of. ani'.rals or I'.^'UiLliorir.cd 


ABi^ 


pcrrc"..^ '..ithin this 
as £ cl i* r. s y o s s i b I o . 


iosiiro Sill 


be 


E. Tiiis acce; shall forthai: be protected frcci pollution 
by sur'u.e ivater orisinating outoidi thereof by the 
construct ion of suitnlile diversion ditc'.ics or 

enbants and the dcvelopr.ient of tiia uells s'nall 
be so carried out tlist there i;ill be no opportunity 
for pollution c-nterir .3 uatcr in the wells. 

F. In addition, all land within 200 feet of the wells 
shell be protected and controlled in such a manner 
as to prevent pollution of the ground or groundwater 
'''^ithin tha,. distance. Thxs may best be dons by 
ownership of the land or .by v.’ritten agreement v/ith 

the o.'/ner thereof., and, if neither of tliese arrangements 
is possible, the use or the land must be restricted bv 
the enactment by the St.nte Department of Health of 
suitable rules and regulations for that purpose. 

I 

G. Nothing contained in this decisionjand approval shall be 
held to authorise the Applicants tc supp ly , sell or 

^istriout e_water fVpm this source_supply for anv 

unless all such wnnter shall f ir^t h 
..treated bv d is in lection in a manner satisfactory^ tc_Jtii.e^ 
Department of Env ironmental Conservation. 

H. The Department of Environmental Conservation reserves 
the right to require the taking of further sanitary 
precautions or the. further treatment or purification 
of the water frcia this source should conditions in the 
future indicate a need for such action. 

I. Provision shall be made to provide an adequate supply 
of water to those residents whose private well water 

V 'Z system? are diminished or rendered non-productive 

by the use of the wells developed by the .Applicants. 

J. Individual met.-'rr. shall be provided to rae.asure all 
v;ator supplied to each condominium receiving service 
from, this system. Master meters shall be installed 
on all sources of supply to measure all water pumped 
to tl.e system. 

K. A miuin:';’.Ti water pressure of 20 pound.n per square 
inch, shall be provided to cu5toa:ers at all tim.c 3 . 

An aumili.ary source of power shall be provided to 
assure minimum pressur-s of 20 pound:; nor square 
inch, p’.rticuler'y at e.xtremc elovati-.uc in tlic 
dove 1 op-meut, during periods of electrical poi.'er 
I'ailuro. 
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given only on writLf-.n request. In gcaerEl, such 
approval will not be given until all provisions 
affecting quality of the water and safety of the 
works have been fully conplied \;iLl'. 

N. The plans for the relocation of Brown Brook shall 
be designed to provide for the channelIng of flow 
during periods of !ninir.'.um flow and for adequate 
protection of the effluent pipe fro~ the se-.-age 
truatiuent plant v.'here it passes under the new 
channel. 


O. Prior to startir.g T.’ork on any construction on the 
v;ater supply system, the dam., the sewage effluent 
discharge structure and the relocation of the 
ctrear.’. authori ■ eej by this decision and approval, 
detailed plans of the structures proposed to be 
built and specifications for such v'vlc shall be 
submitted to and sh.all have been apjiroved by th.e 
Department. Th.erea fer, such c.nnstruction wc-rk 
shall be entirulj' completed in full accordance 
v;ith the plans and specifications which have been 
so submitted and approved. 

P. j Prior to str.i'ting work on the construction of tite 
j dam and sewage affluent disch.„rge structure and t 
/ relocation of the stream, the Applicants shall 

✓ provide tl-.a Dwn.'.r trr.ar.t \;ith a bond in thu aanount 

,0Zo teget;-..:!' \;ich sureties satisfactory to th 
y Departnent to ensure that all \7ork will be carrie 

out in accordance with the approved plans and 
spec if,' ■■.ations. 

Q. The .'pplicantr shall, in addition to rl e cerms 
and co.'idil io.'iS of this decision, fu’ly comply 
v/5 th the term; and conditions of the State Pollut 
Dischargu hi ir.'ination Syston vg) permit L.ssu.- 
by th.- )>p:.rt- ■'t, the applicallc pro-.' 1 ; i on a of 
Articl.. 17 of ..-•'O linvironr.i. r.ta 1 Conserv-ntLon La-..> 








and t'-.L' apu 1 ictni)’. a provisio-.i;'; oi the Fcdaral 

p. 5 il>:tiou Coucvol Act i’.-'ient-nar.Ls of 15/2 
(P.L. 92-300). 

R. The Dan ^’-tner.t reserves the ri::'.'ii: to rescind Ciie 
approval heing V'i''e.e under thiis decision or to 

take v.’’:.stever action it nay detrs .suiteble and proper 
if the v.’ork.s authorized to ba constructed by the 
decision are not initiated by January 1, 1975. 

S. The Department reserves the rij^ht to reconsider 
this approval at any time and after due notice 
and hearing at that time to continue, rescind 
or modify this decision in such a manner as may 
be found to be just and equitable. 


T. Granting of this approval does not relieve the. 
applicant of the responsibility' of obt-aining 
any other permission, ccascat or approval vhich 
may be required, i 

STATUTORY DDTURIlIN.ATIGko : 


1. The .standards upon which a determination must be mad.’ b- the 
Departs;--nt of Environmental Conservation for any project invclvi-.g the taking 
of a suooly of water and the distribution of that supply to the public under 
Secticn 15-1503 of the Environmental Conservation Law are contained in 
.rtion 15-1503(4) of that Law. Tl’is sub-Section reads as follows: 

"15-1503(4). The dep-arLmert, after hearing, shall determine whether 
' the plans proposed are justified by public necessity, v.’hether chey 
t;d..i proper consideration of oLi'.er sources of supply v.hiuh are or 
may' become available, whetlier they provide for the proper and safe 
construction of all v.’ork connected therewith, \;hethe-r they provide 
for the proper protccti-on of the supply and the atersheJ from 
contamination or provide for the proper treatment of^such additional 
supply, \vhi;t'ner they provide for an adequate supply;'’..•’nether such 
plans are ju.st and equitable to the other municipalities affected 
ti'.--'rcr-v and to the inha.biia;'tr. thereof, particular consideration being 
civon *t.i their present and future necessities for scurrns of v;aUGr 
supply, and v.die'cher the plans make fair and equlcablo provisions for 
the deternination and pay?.:cnt of any and all legal damr.,,:s to persons 
and property both direct and indirect v.’hich will result from thv. 
execution of the plans or the acquiring of such land.s. If the applica- 
ti.on is for approval of a multi-purpose project, in whcl-a or in part 
aul'-.ori.ui-d by e .gonr-ral plan ad-.ptud and approvv^d pursuant to title 11 
of this article, the department, in addition, shall detcrm.ine H the 


r 


T.s sub-oiftfil are in conforrity with such ga.ner.il plan.' 


2, The .a“1 ication , naps and pLans sul'.'.'.ittcd shc'ld h..'- ■ odiiiud as set 
forth f.ba.'e and, as so m.vxlLfied, are tic pl-'u';.', hercinatcer m;‘."’t ior.ed. 
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1 2 -C Cl r.» !ici3 c * ilisl'tC'U Ln-.'t c!ic p* c.’^.s r>v*“*.'ic'cc''*ii ci^o just* tir*r^ 
l-y p;;jiic IK cc’ss icy. 

4. Ti'iC- plans tnko prc'. ; icl.-aation cf cC’ur sonrra.s (if supply 

i'-h arc- t r nay bocun-.c; avri i c. 


. i:ia rioclifc.racions a .. uonditro-'is si;!: forth abc-.o assi-re tliac said 


plans pravida for tha prop.; 
1;. croniuh. 


;aio coiistructior -f all 


i.’cru cor.nactcd 


6. Vivo nodificrtions a. _ conditions sat forth abo'/n r.-,i.-.:ra that said 
rlr.ns provids for tiia propi-r rotactioi'. of the; s-j;..:ly and -chu nat-arshad fre- 
ccn.tan.inacion and for the pr.p.rr treatn.-ant of s-ach supply. 

7. The plans provide fee cm adequate supply. 

&- lilt: applicant has e -olished tnat tne plans are just and ecuitable to 
och.-'-r r’-'-icipalities affecro-d cberehy and to the inhabitant.s thereof, particular 
con.sideracion being given to th-eir present and future necessities for sources of 
v;ater. 


/ . 9. ihe applicant has e: .aMisaad that said plans ir.aho fair and equitable \ 
/ provisions for the detenninat ion and pajoaenc of any end nil legal daoiaqes \ 
I to persons and property, both direct and indirect, which will ra.mlt from the / 
y^exa ju’cicn of said plans or th . acquiring of said lands.' j 


1C. ihe stancjai.oo upon ■.'..rchi a dcCai. .i.nation ...ust ba made by the DapartmenC 
for any project involving ch.: construction 0'2 a dam under Section 15-0503 of 
te a a-.vr c..".mental Conservati.-■>. La\; or the disturbance of Ll- -. bed a-.d banics of 
a .c!a..i:-d .stream under 5;-. ■.ion 15-0501 of the Envirormi-ntal Cons..r'cnt ion Law 
are coatal.-.c-d in Section CC. ;■ of This Gffic.ial Comprlaticn of Codes, hulcs 
anci Hcgul.ntions of the State ..f New Ycrh (6iriCrc>-Conser^-ation)." This section 
roads as follows: 


"608.6 Standards. (a) Vhe basis for t'.ie issuance, of a permit 
sh-11 be a dater.r i.acicn that the proposal is in the 
public intor.esl- i.■> tliat; 

(1) The proposr.is reasonable and nccess'-ry. 

/ (2) Tiie propc-:-..'. ..•J.ll not en-Janger the Injal:.h, 

{ safety and t * fare o: tlv.; -people of the S-tate \ 

of Kaw Yorh. J 

^-"'"(3), The pnepos.-.' ..’ill ni.'t cai:se unr-easonabl'c, 

! uu'-cntroll r unnc-vi-■ sc-.ry d-r-n-ri;;-.’ to t’r.-e 
J ^ \ natural re.-" .-cos or. ti;e State, including 

'/\r '\ ' soil, .forui , v.vr-.tor, fi.-h. and aq-vS.-.tic .'md i.r.! 

’! V \ ^ \relatt.d ar.’ nment." 


a 


,1 




1 










11 . Tbj cppi ic.'‘ I. , r:’-' ..■'.1 plans s a ■••.■. i should be :-.o.liiitcI as sat 

ubcvo and as so r.o'.tif •■•:«.’ ori- the plnn- i- . rr-In:. Jtor riont ionod. 

12. Tho prep os a Is o.-.; re.ns enable and nercss.-ry. 

I'i. Tlie rropcsols •.•■I .-.idnngcr t’ne heal::’, snicty and ':elfr.rc- of 

r •.-.(.nple cf the Str.::- . ' :: Vorh. 

14. Thi.- propcsj.ls fev the constrncti.on of the d.*;?: and tha se-.-aga 

cfflecni; discharge structure and relocation of the strean: r.r. r.cdifitc wiil 

not tnusu unreasonable, unu.-'rtrol jud or unncctssai'y don'.apo to the natural 
rcrcurnes of the State, inc > •, n l.’,g soil, forests, v.acer, fish and aquatic 
and land related er.viroicunt. 

15. As a censequance of these deterr.vlnatiu.'.a, the proposals '.till not 
rusult in encangero’.t-nt of the health, safety and v.elfare of the people of 
the State of New York. 

DECISICM 

The foregoing Fit-pu.c of liaaring Officer Uilliani J. Dickerson, Jr., dated 
Januarv 11, 1974, includin,; recorrr.ended Findings, Conditions and Datemina- 
tiens, is hereby adopted apd incorporated by reference as if sat forth in this 
decision. 

Such Detenainations pcr:.'.it the Department to approve of the applications, 
naps, and plans of henry Pap.nraaao and Curtis McCann as n.odified. 

IN WITNESS WHEPvEOF, the Department 
of Envircnnental Conservation h.as 
caused t- is deteminaticn and approval 
to be signed and has filed the sa—e 
v;ith all maps, plans, reports and other 
papers relatii-.g tliereto in its office 
in the County cf Albany this 17th day 
cf January, 1974. 

DEPARTMEin: OF E:'F/IRO:':ME:;TAt CONS ERV'.AT lo;-: 


J. L. Ca:v».ri3sioner 
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» United States Environmental Protection Agency 

Region II 
26 Federal Plaza 
New York, New York 10007 
212-264-2515 

PUBl.IC NOTICE 

No. NPDES ytj ' Date: APR 301974 


Notice is hereby given that the United States Envlronmcr.tal 
Protection Agency (EPA) has received a complete application (No. 

NY 0026891 ) from the 

H & H Land Corporation - Heritage Hills of Westchester 

Route 100 
Somers, New York 

(the Applicant) for a National Pollutant Discharge Elimination 
System (NPDES) permit to discharge pollutants Into navigable waters 
under the Federal Water Pollution Control Act Amendments of 1972 
(the Act) (33 U.S. Code i§ 1251-1376). 


The applicant presently docs not discharge wastewater, as 
his facilities are not operational. At such time as they do 
become operational, however, the applicant proposes to provide 
sufficient treatment and disinfection for a design flow of 
0.702 MGD to comply with accepted water quality parameters. 

Tiie proposed facility will discharge treated sanitary veastewater 
through one outfall (discharge No. 001) into Brown Brook. 


i 







The Region II staff of ERA has tentatively deteni.incd to issue 
a permit to the Applicant suh.in,.t. to certain effluent limitations 
and other conditions riecessar> to carry out the provisions of the 
Act. Interested persons niay suixait v.> itten cpniients on the tenta¬ 
tive determinations to the Regional Administrator at the above 
address no later than MAY 3o 19/4 The period for sutxait- 

ting comments may be extended if the public interest warrants. 

A copy of the draft NPDfS permit and other available informa¬ 
tion may bo obtained by mail from the Region II Office, Room 1005 
Federal Pla/a, Nev/ York, New York 10007, or by calling h?-26't-25l5 
or in person between 8:00 A.M. and 4:30 P.M., Monday through Friday. 
Other forms and relevant documents may be inspected at said office 
Copies will be provided at a charge of $.?0 per copy sheet. 

In lieu of, or in addition to, the subrnission of connents as 
aboyeprovided any interested person may request that the Regional 
Administrator hold a hearing to consider the permit application and 
the tentative determinations with respect thereto. Anv request for 
a he.iring shall: 


(a) be in writing and suhxi.itted to the Regional Administrator 
no later than MAY 3 0 1974 

(b) specify whether an informal Public Hcai inq under §1?5.34(b) 
of 40 Code of Federal Regulations (federal Register, May ??, 1973, 
pp. 135PB, 13537) or a formial Adjudicatory Hearinq under §1?5.34(c) 
of said Code (ibid.) is requested. 

(c) state the name and address of the oerson making the request 
and of any other persons represented by him. 

(d) identify the interest of the requester end of any person 
he represents which would be directed by the issu.^nce or non- 
issuance of the permit. 

(e) state with particularity the reason for the request the 
issues proposed for consideration at the hearing and the’requ.-ster’s 
position thereon. 







(f) iiicluiic an agruc-nieK . i' ilip request K fur an Ad.iud k« icm-. 
Hearing, h> the requester am1 any person reii'eseritpci hy the re¬ 
quester, ti> he subject to rxaini.itit ion and cross-examination, 
and in the case of a ccrpoiation, to 'aake any employe'? avail- 
. able for examination and cross examination at his own exoense 
on the request of the presiding officer, on his own motion 
or on the motion of any party. 

If the Regional Administrator finds trere is a significant de¬ 
gree of public interest in the proposed permit ne will hold an in¬ 
formal Public Hearing, if he finds that a request for a formal 
Adjudicatory Hearing is timely, meets the above reouirements, and 
sets forth material issues relevant to the question whether a pc;- 
mit should be issued and with v/hat conditions, he will assign the 
matter for an Adjudicatory Hearing. If a Public Hearing is held, 
the Regional Administrator will make such modifications in Llie 
terms and conditions of the proposed perinic as may be app'-op-iato 
and will issue or deny the permit. Notice thereof will be issued 
to all persons’who participate in the Public Hear'ing or whose names 
appear on the NPDES mailing list maintained by ERA, Region 11. 

Within 20 days thereafter any person may submit to the Regional 
Administrator a request, corriplving with the reguircrr.ents set fo>'1.h 
above, for an Adjudicatory Hea.'ing to consider the proposed pennit 
and its conditions. If such rogiiest is granted, any other interested 
person may submit a request to be a party within 30 days after the 
date of publication of public notice of an Adjudicatory Hearing and 
the matter sliall he assigned fur such a hearing as provided above. 

If no request for a Pui>lic Hearing or an Ad^iidica‘ory Hearing 
is granted, the Regional Adnii n is tra tor, after consideration nf (a) 
the tentative determinat ons, (b) any comments received from interest¬ 
ed persons and (c) the reguireaients of tiie Act and i equlations oro- 
mulgatcd thereunde' will n.ake final cetei'iii inaticns with respect to 
the proposed pormit. If sucfi dc terminatiorts involve no significant 
changes in the draft permit, the Regional Atiirinistralor will issue 
the permit subject to such changes, if any. if significant changes 
are involved, the Regional Adir,<nir.trator wsll forward -.he revised 
determinations to the Applicant and will give public notice thciact. 
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If within 30 days following thf date of such notice, no request 
for an Adjudicatory Hearing meeting the requirements set forth above 
has been received, the dctenninations of the Regional Administrator 
will become final and he will issue or deny the permit unless he 
decides to hold a Public Hearing. 

All comrrents timely submitted by Interested persons in response 
to a notice of an application for a pennit, all statements properly 
submitted at Public Hearings and all evidence incorporated in the 
record of an Adjudicatory Hearing will be considered by the Regional 
Administrator in the formulation of his final dctenninations with 
respect to the application for a permit. 

Any permit issued by the Regional Administrator shall become 
effective 30 days thereafter unless a Public Hearing or an Adjudica¬ 
tory Hearing is held as above provided. 


Richard A. Flye 
Chief 

Water Enforcement Branch 
Enforcemc-nt and Regional Counsel Division 
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STATE OF NEW YORK 

DEPARTMENT OF ENVIRONMENTAL CONSERVATION 


NOTICE OF APPLICATION FOR CERTIFICATION 
UNDER PROVISIONS OF FEDERAL WATER POLLUTION 
CONTROL ACT AMENDMENTS OF 1972 


Notice is hereby given that, pursuant to Section 401 
of the Federal Water Pollution Control Act Amendments of 
1972 and Part 608 of the Codes, Rules and Regulations of the 
State of New York for issuance of certification under said 
law, the H & H Land Corporation - Heritage Hills of Westchester, 
Route 100, Somers, New York 10589, has filed an application 
with the New York State Department of Environmental Conservation 
at its office at 50 Wolf Road, Albany, New York 12201, where 
the application and published rules and regulations for 
administration of the law are available for public inspection. 

The applicant proposes to obtain a Federal permit 
under Section 402, National Pollutant Discharge Elimination 
System, of the Federal Water Pollution Control Act Amendments 
of 1972 (P.L. 92-500) to discharge into Brown Brook from the 
H & H Land Corporation - Heritage Hills of Westchester 
facility located off Warren Street, in the Town of Somers, 

New York 10589, as described in their application for a 
Federal permit. 

The applicant further requests that the activity be 
certified by New York State pursuant to Section 401 of the 
Federal Water Pollution Control Act Amendments of 1972. 

Any person interested in this application who 
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wishes to become a "Party-in-Interest" in a proceeding in 
accordance wit’ published rules and regulations of the 
Department must notify the undersigned in writing stating 
specific areas of interest on or before May 27, 1974. 

Any Party-in-Interest will be eligible to be 
heard if a public hearing is ultimately held in connection 
with the application. 

William L. Garvey, P.E. 

Chief, P.D.E.S. Permit Section 
Division of Pure Waters 


May 2, 1974 

5-15 T-1 RD764 





April 5, 1974 


f/.oyer Scolruck, Director 
Enforcement ard Regional Counsel Division 
U.S. Environir.sntal Protection Agency 
Region II 
26 Federal Plaza 
New York, New York 10007 

Dear Sir: 

This letter serves to inform you that the State of Nev/ York, Department of 
Environmental Conservation intends to certify, pursuant to Section 401 of 
the Federal Water Pollution Control Act Amendments of 1972 (the Act), the 
dischargeCs), listed below. This action is a result of the recently developed 
procedures regarding a "Joint Public Notice" to be issued by E?a‘ in conjunc¬ 
tion with NYSDEC. The "Joint Public Notice" indicates both EPA's receipt 
of a complete NPJES application and NYSDECs intention to certify under 
Section 401 of the Act. 

Therefore, having previously been requested by the Environmental Protection 
Agency to act on subject application(s) pursuant to Section 401 of the Act, 
and upon receiving no indication from EPA that either a public hearing is 
be held, or that any significant comments have been received regarding sub¬ 
ject dischargo(s), the State of New York, Department of Environmental 
Conservation will, subsequent to the comment date indicated in the notice, 
issue the required certification(s). 

The following list of discharges, having been previously designated by EPA 
as effluent limiting, is being forwarded for your use in a joint public 
notice issuance; 

1. H and H Land Corporation, Somers (T), 

Westchester County, NY 0026891 

Effluent limitations and monitoring requirements that 
would normally become part of the certification, as required 
under Section 401a(l) of the Act, were forwarded to you on 
March 21, 1974. 

However, subsequent to submitting the above materials, 
the Department has determined that the following additions 
and changes to the effluent limitations and monitoring 
requirements are required. 


Ny o o ^f 





Meyer Scolnick 
Page 2 

April 5, 1974 
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In addition to the effluent limitations previously 
submitted, it is recommended that the following effluent 
limitations also be made part of the draft permit. 

Effluent Limitations 

Settleable solids 
Residual chlorine 
Phosphorous 

The following monitoring requirements will take 
precedence over those previously submitted on March 21, 1974. 


0.1 ml/l 

^0.5 mg/l and ^3 Ibs/day 
0.5 mg/l and 3 Ibs/day 


Parameter 

Frequency 

Samole Type 

Tctal Flow, MGD 

Continuous 

— 

BOD^, mg/l 

l/week 

6 hr. composite 

Settleable solids, ml/l 

l/day 

Grab 

Suspended solids, mg/l 

l/week 

6 hr. composite 

pH 

l/day 

Grab 

Residual chlorine, mg/l 

l/day 

Grab 

Phosphorous 

l/week 

Composite 

Fecal Coliform, N/100 ml 

l/week 

6 hr. coir^posite 

Temperature 

l/day 

— 

D.O. 

l/week 

6 hr. composite 

Ammonia 

l/week 

6 hr. composite 

Attached 

is a copy of the New York 

State Pollutant Discharge 

.. It_1 


Elimination System (.st-utb; araix pein.xu -- -- 

Corporation's filing of a SPDES application. You may find the_information 
contained therein helpful in the development of the NPDES permit. 

Attached are information copies of party-in-interest letters 
that were received subsequent to the publishing of a notice of application 
for a permit to discharge under provisions of the State Pollutant Discharge 

Elimination System. 

In this connection we' have reviewed the hearing record 
relative to the applicant’s water supply application and have concluded that 
most of the issues raised by the parties-in-interest were covere^ + 

addressed to during the hearing. However, particular reference is made to 
a letter, dated January 11, 1974, to the State of New York, Department of 



Meyer Scolnick 
Page 3 

April 5, 1974 
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Environmental Conservation, from W.J. Florence, Jr., in behalf of Sun Enter¬ 
prises, Ltd., in which is indicated that expert testimony is availabe to be 
produced as to the effect of subject discharge on Brown Brook. 

If you have any questions, do not hesitate to contact us. 

Very truly yours. 


William L. Garvey, 

Chief, P.D.E.S. Permit Section 
Division of Pure Waters 


cc: Mr. Seebald 
Mr. Krug 

Mr. Harrison, Region 3 
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7oniii^> F^oard oT ApiJi-als, 
Town (if Sonii-i s 
Town Flail 
Sunu'i's, \. \v York 



! ■ Town Iloani, Town ot Soinors 
'< ■ Town Hall 

Seniors, New York 

Planning Hoard, 'rown of Somers 
Town Flail 

\ Somei's, \. .» York 

(jcnt lemon: 


I ri'iiresoiU Sun llnlorfirisos wFiu li owns a jiai ool of land 
directly to tlio south of the proposed lioruago Fllll^ Iko .-lopm.-nl. 
We welconu' Ilio’itaue llills to the Town of Somer= arui le • oi’ding- 
Iv don't w.m; (;ur reservations misuiHlerslood. \\ e are \ ery con¬ 

cerned wi’li tile concept of lli’ritagi- Hills' i.i.'opo.->ed handling of 
its sewage and surface water drainage systi'm. 


As presentc-d to.th(* Zoning Board of Appeals, tiie sewage 
treatment plant is a four stage processing plant which is repre- 
s<'nted to remove approximately 1*2'’i. of the nutrients and phos¬ 
phates of the eflhu'nt proeessed. Our primary concei i is thai 
the plant will process approximately aOO, 000 gallons et :luid per 
day wluwi the development is complet(-d and tin- proiw-s.-ri-i water 
is intend<-d for deposit into a stn-am called tin- Brown Brook 
and which has variously been categorized as a stream by 

the- State- ot Nc-w Yor-k on the records d; tin- l-h oerai Soil Slud\ 
and as a "i) .-tre-am by tl.e records of the Stale of New York 
itself which stream ultimately finds its wav some d, 000 
dowMsiream to a resi-rvoir <>f llu- N'l-w York t'lly Wau-r Supply. 


Cieogra[ilvieally the are..-. p:'o| <.st-d I'or imiirocf-ineiu liy 
Heritage' HiH.s e-neompassi-s twej rnige.s ami a liasin. Brown 
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Dempsey Spring OKEErrE & Florence 


-2 


Brook serves as tlie drainage ii :■ ihis basin. It is a stream 
through till* proiierts owned bv ihe apiilieain. Heritage Hills, 
crosses undiM' Bout.- „M/2 and empties into Mu' nortbei 1'. end 
ot a marshland eo'.' tmg some -40 acres. I'lu' mar.shittnii (.■(jiiub-^ 
within .SIX feet of a reservoir containing "ome 800, CTtO gallons. 
At the southeast- r i\ corner of the marsli, the stream lo’ ms a- 
gain and (iroceeds through propertv pf my iMient and otlu r 
property owne; s, Adiacent to Mi. .-tream ari' wells which 
serve user~ •.! buildings pi-e-e\isting aU'iig Boute 100 includ- 
i^ig the \’io’. ^'. .rk .Stale Bciliee liarr.acks, -e\ resifienci'.s 

ami a re>t ..m-.mt. F'or sui li loi .iimns on mv i !;. ;i's pi"nerty, 
the streae i." ch.inni'ipul into tuo Ifi-inch ulv-mt.-' wht ! road¬ 
ways and crueuavs tiaverse the stream. 

U t have gi.i .• eoncei n for tlie foil pu ing issues; 

1. Tlie quality of tin- effliu-nt being, discharged . 

2. The likeliliood of contamination of the I'xisting 
potable water sources of the pre;.ent users on 
the propertv vhich Ihi' sti'eam traverses and 
potential users of a reservt>ir containing' some 
;{ilti 7'<t O'C' gallons of water. 

3. The quality of water which will be added to the 
natural flow of tlie stream will no doubt cau.'.e 
substantial flooding. 


4. The contamination of the stream water hanneled 
into the stream as well. 


■a. The increase of velocity of the water. 

6. Tlu' ability of the land when it has been • im¬ 
proved" to absorb rain water will be somewhat 
diminished, adding to the natural flow from tlu- 
surrounding lands into tlu' basin that en-ates 
• the brook itself. 

In addition. Heritage Hills proposc's two golf courses winch 
will undoubtedly require far more insecticifles and fer-tilr/i-rs lo ■ 
maintain tlie grei>ns and fairways than myrnially would lie used 
by uidivioual hoineowners on their respi'ctive lawns. 
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Dempsey Spring OKeetee h Florence 


TIu' contour nC tlic land i> sin )i that the i-lc^aiion drop 
o*” a distance of 4, (JOC feet to the .-outli ejul of npv ^ lieni's prof)- 
erty is rnininial indi. aiing to nie that the slreant ha- : o capa 
city to succe.-.-fully a I -■orb griait inputs o' ',\ater tllioui on- 
c'oniitant flooding. 


% 


% 

% 

Y' 


The pre-enl flow of the stre.i t uill !'i' inaamfied un¬ 
fold (if 'A e aci I ot tin- figures) b\ tin a iditioii o: tie- wau-r :ro;n 
the sewage pl.iM in dry weather. \\h> :i it rains, the inci iase 
will no (loul't I \ascei'bale the flooding condition -'til another 
ten’-fold if oil preiious nu a.-.ai re nun t - are an\ r iuatio>.. 


Ac. ■ )r linglv . 1 Aouid maki- in, following ; icoinr !.u ion: 


'I hat llu- 1< All r.'.[uire sonn- ■.•.ufit' in the forn. f.'f a a,;-;/ 
bond in thi • veil' ’’looding shall eur, f’ on. tiu* .lepo-it of 

the adriilion.i!Mat. rs iri'o the str. am. lor the pfetcetion ot die 
lower riparian LiAiiers, 

y 

If. ■•ntire ha.sin is made up ol sulistantial oa'"cel,- 
unimpro\« ! realts and it would j[ipear that the soiaviest principal 
that L’ould iie a(.plied for the bi-nefit of If.e 'l ow n would he to liai e 
;i single sewage plant the furthest distam e ..tow nsti'ea n, i'o-silile 
to nunimi/e the deleterious effects of tlie deposit ot th* ■•ffluent 
from tiu plant. With tliat in m.ind I would often an appropi lale 
amount "I property at the Soutli end of the .Min Knt<o prises propertv 
free of I he. 1 ge to ai:hieve this result. 'I'lu- Sun f.'nterpri.si parrel j 
will undouoi.Hllv be devolopeil in the ver> m-ar future and if that / 
prcignosis becomes a reality, it will recjuire a second private 
sewtige treatment plant within 4, 000 feet on tlie sam.- siream. 

As I understand the sound engineering principle.s involved, it 
ns better ti' have a single plant to co\er the entire drainage ^ 

basin area rather than a series of small jirivately owm 1 plants. 


Aci'ordingly, I would hdjie that the appro|)rlati- ai.diorities 
would .seriously consider such an offer. 


W.ll'iHl? 


\ ei^ truly yours. 


Will lain .1. floreiice, ,I r 


ee; Mr. ('a Ivin Weber 


cc: \’YS department of Environmental C'onservtition 


i 
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Sun Enterprises, I^d. 

ROUTE 100 • SOMERS, NEW YORK 10589 
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industrial - Comrrftorciai • Residential 
Real Estate • Investment & Development 


Tel: (914) 277-4300 
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Mr. Calvin Weber, Director 

Division of Environmental Health Services 
Westchester County Health Dept. 

14B Martine Avenue 
White Plains, N. Y. 

Dear Sir; 


OCT 1 8 1972 


ADMINiSTRATlVE UNIT 
N. \ S. D “ - -^ant of 
Ejnici wj-. .ivau~-u 
Raaisa .^3 


First, I Irish to thank you oersonally for your kind consideration 
and under St 2 vidi ng on Friday, October 13, 1972 at your office, regarding 
the future flooding and pollution of our property (South of Rte. 202) 
Somers, N. Y. if the proposed plans for location of the sewage treatment 
of '^Heritage Hills” (north Route 202, Somers, N. Y.) is approved by the 
Town of Somers, The Health Dept., and/or the N.Y,State Department of 
Env’i ronment al Conservation. 

In addition to the letters from our attorneys - October 11, 1972, 
wherein they spell out most of the problems arising out of the Heritage 
Mills Sewer proposal, we would like you to know that: 

1) The Elevat ion of the Pond, and the "Brown” Brook, north of 
Rte. 202 on the west side of Warren St, is 236 Elevation. 

2) The Elevation of "Sun” land throughout 40 acres of wetlands 
and "Sun" land South of the wetlands is ^35 Elevation. 

3) The Lake to the West and back of the 19th Hole restaurant on 
Route loo (located in "Brown" Brook) is 232 Elevation 

Therefore, it is to be noted that this Brook and "Sun" laiid is 
very Flat and cannot become a Surge basin or Cesspool for Heritage 
Hills Sewage outflow. 

This elevation (232) of the lake (west of 19th Hole restaurant) 
then drops 12 ft. to elevation (220) where this •♦Brown" Brook leaves 
"Sun" Property to the South - therefore there is only (4) ft . of Pitch 
over 3500 ft, from Rt. 200 at Warren St. South to the top of the dam in 
lake (west of 19th Hole), This conc l udes t he ’♦Brown" Brook and the 
"Sun" wetlands are not suited to receive and carry the vast volume - 
600,000 to 800,000 gads, daily of the treated sewage that is projected 
to be dumped in this snail stream fro:', north of Rt. 202 from Heritage 
Hill development. 

The Elevation of "Sun" (10 acres) water supply reservoirfor 
future "Sun" land development is elevation (2_^) therefore any 
percent age of nutrients and phosphates from Heritage Hills Sewer Plant 


n / 
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Mr. Calvin Wvbt?r, Director » 2 


October 16, 1972 


will f i Ite r th ru wet 1 ands on ' *Su n” land and into '*Sun'* water reservoir 
and d<»strov.' sane. 

The Bridges, culverts, etc. - 6 crossings in all - constructed by 
Sun Enterj»rises, Ltd., where this ’’Brown" brook traverses the "Sun" 
property are not capable of any increase of volume or water from any 
source, sewage or incre.ased storm water -flow,< without f looding of--al I 
surrounding acres on "Sun" laoid auid the destruction of these private 
crossings and Bridges. 

The "Brown" Brook throughout the "Sun" property is a distance of 
4000 feet north and south and is a "Controlled Stream" aind is classified 
p - sib'‘t- jcT) by N, Y. State Conservation Dept. 

[Tniur- 

We ask that these facts i>e carefully weighed and checked and that 
the proposed sewer treatment plant be located in the "Brown" Brook to 
the South of the "Sun" Land in order to avoid future complications. 


Thanking you for your kind consideration of these facts, we 


remai n 


Yours truly 


SUN ENTERPRISES, Ltd. 


LEK/an 




Lydan K. Kipp 

- \ - 


- :\ . 


- Mr. Warren McKeon, Director Region (3) 

N.Y.S. Dept, of Environmental Conservation, 

21 So, Putt Corner Rd., New Paltz, N.Y. 12S61 

- Mr. George Danskin, Supervisor of Regulations, New Paltz, N.Y. 

- Mr, John Harrison, Supervisor, N.Y.S, Environmental Con., White Plains, N.Y, 

- Zoning Board of Appeals, Town of Somers 

- Town Board, Town of Zomers, 

- Planning Board, Town of Somers 



Sun Enterprises, Ltd. 

ROUTE 100 • SOMERS, NEW YORK 10639 


Induit'i.l ’ Commttcill • 

R*«l - Invctlmcnl 4 0*v«lopm*nl 


Tel; (914) 277-4300 


- I ‘ 


October 17, 1972 


Mr. Warren McKeon 
Supervisor Region (3) 

New York State Dept, of Environmental Conserv.otion 
New Paltz, New York 12561 

Pe: Sewer and Storm water disposal 

, Heritage Hills, Nortli Rt, 202, Somers, N.Y, 

Reference: "Brown Brook" 

Classified P-57-D-C(T)_ 


Dear Sir: 

Th.ink you for your kind cooperation and understanding in connec¬ 
tion wi‘b the mopting in your offioe at New Paltz, N. Y. on Thursday, 
October 12, 19"^?, regarding the effects and destruction of our 
(Sun Enterprises, Ltd.) Land, Lakes, Culverts, Bridges, Stream and the 
j/ Spring-fed v,'?^xer reservoir (TOO trillion gallons) should the Heritage 
A Hills project (north of <te. '202) 'discharge sev/er and storm water 

effluent adjoining tc the north of our 2cX) acres on the west side of 
Rte. 1^X1, Somers, N.Y. into the "Brown" Brook (P-57D-C(T) (Classified) 
that traverses over 4000 feet of our land south from Route 202, 

Somers, N. Y. 

This w hole area, owned hy "Sun" Enterprises, Ltd, is very flat ' 
with the "Brown" Brook having only 4 ft, of Pitch for 4000 ft. lineal » 
from Rte. 202 South through Sun Enterprises, Ltd. property to the , 
south pronerty line of Sun Enterprises, Ltd. 

The Hun Enterprises, Ltd. land is also very flat adjoining the 
"Brown" Brook on both sides of this shallow stream with this brook 
being only 3 ft. wide throughout most of its course and the banks of 
the brook and the surrounding land being only 12" above the bed of 
this stream. This stream is very nearly dry throughout the greater 
fjarl of the summer and only increases in flow during the rain storms 
ajid in the Spring of the vear when the snow is melting. 

The "Brown" Brook spreads into a 40 acre wetland area on the 
north end of the Sun Enterprises, Ltd. lapd (south of Rte. 202), 

This wetland area adjoins a large (^) acre lOO million gallons 
spring fed drinking water reservoir (water boils from gravel bottom 
of this 40 ft, deep reservoir,) and the water level never changes. 

This brook then forms again at the south end of the wetlands 
and continues through culverts, under small bridges and into several 
small (1) acre lakes autd ponds on "Sun" land. 
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October 17, J972 


Mr. Warren McKcon 


Our coneern is that should the 
daily of eff'cept from Heritage Hil 
Rt , 20? as plann«‘rl) he dumped into 
otir wetlands, Spring water reservoi 
be flooded and destroyed by the inc 
Heritagr? Wills Sewer treatment and 

We ask that vour Dept, of Envi 
St at ?ment s and p 1 e_ase__ohserve by vi 
that can occur should Heritage Hill 
aforementioned waste and storm wate 
Sun Enterprises, Ltd. lands. We al 
phosphates cannot be removed by tre. 
our Spring Water Reservoir. 


? projected 600,000 to 800,000 gallons 
Is Sewer treatment plant (north of 
this small "Brown" brook, then into 
r, then the "Sun" land will certainly 
teased volume and velocity from the 
storm water output. 

ronmental Conservation check all our 
siting our property the severe damage 
s be permitted to empty all the 
r into the "Brown" Brook and 
1 know the detergents, nitrates and 
atment and will gradually destroy 


alternative is rplace the sewage treatment plant down stream 
to the^outh ^von.l the Sun Enterprises, Ltd. spring water and wetland 
area* '/?-< ^ v, ^ .-X-*-. 

Should any hearings he sc'heduled re'.arding this matter, we would 
appreciate notice in oroer to attend same. 

Thank you for your careful examination of this matter. We remain 

Yours truly 

SUN SliTERPRISBS, Ltd. 




Lyman eI Kgpp 


LEK/an 


cc Mr. John Harrison 

N.y.S, Environmental Conservation 
901 No. Brcvkdway 
N. White Plains, N. Y. 

cc Planning Board, Town of Somers 
cc Zoning Board of Appeals - Town of Somers 
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t'.>r;\K''C' Hi 11c, I nr, 
Poi.tc 10'.'' 

Sr»w**ri, n."*;' V.nr. 


‘•'C-; Pi'. ■ ..x lo;. o'l' \ re’-. •" P-f>/n{1) clv.in o: 

iCv.-o, i.-..:. •..‘.-•J v...ti> roc‘*>v.-:i- in ''ri-.i. '* 


C.?ntlfctrvr»: 


Duc'ino the I’iJ-ns o.i rriday, llAich 10, ?Ji<1 EatUk-C^y, March 17, 

the *iit and .J.c, vc .3 that v»:i Hirtui'^rc* by hul 1 i* «<d f»vhct 

«quipr:-?nT clc.v/ir^ arid o*'tding of \ x.»d, r*r.r»i^v, irto th< 

'’drotTi" Broolc, a-nd u.w.i. i;aih.^d clo«.7i r.trt»rj« *o the uouth tind r;-.\)Osite l in 
oiir (noit)* of cur dam on Rot to ItlO) ^J^u into the- vxvofif: l><*d 

aionq x.'.c t-nx re leiigxh of tliir vtierp. 7h:& pollv ition . hui> ca.ui.eci 
i 1 rc'OA. .jM*. c i»x th..*. tht utror < fJid Poi. to;.i!> .'.*o boanfj t-d 

with t.ili a.-.d r.o-*l, thereby r-icino the olfvatio.. of the bxxotaj ano i.'tcs 
That will cause iutur>‘ tioodinQ of our 1 c..‘i ic. 


fierjXaqt l-’clli., ir.c. t»'id/cr Hcx'itnOit Group, Inc. 

your subcon. v; c tora h,.vo <::..cC'..ly or indi.vcxly torrr up the earth, removed 
tvocs, iOv. vv: raoncj the cast sidi* of the "bro-.-ri" hrooU o.i 

the o^sxcriy j.c.'a '•-cl -d V ..rren ‘.trcct nor..i of Ron', e 202 ajxd c^..utn 

;jid east of the >;_rrcn C. uotorv - chile c,cpjrin.i nnci greding for the 
proposed ‘■>ol‘* ca^uri-c dlcr.Q W..xren Str«’»?t cn your land. 


This Txo 1 ^ e t i r.ri eurt no-f, .i?* the geexc, deickt cjid otne.* water 

fc'-l , yv.r^ viie'hss.a r^-d tr.j. wo h.ive SLXc.cl;rd in the brook and 

It-Urs. ave dyi.'.-; •• ..l.o the ilic s of otter •■.’■,d r.inV l.ivino ir. ov • 
wetjanns v;i M ceitronlx leave. this disreijard of others js cti .squsx rai 
ariii cf-rtaii.iy r.ol i':..;'".' i .on x of «v.v t ..a :.x t lo.x p/nircx. V.-'- a^'o 

nr.."ir to y.xar a', to., tion th.»v xhe T.oaino Hoard of .^pncoii Permit for your 
b.P.r. DTojcct ;s concit ion.-l upi r. your Protec t r..Ui i n t r v-kyicvi of t lie 

Merit'.o. Hills c.xxvi- w.wc ("hrovn” trout sxtt.-'..} laVes, iv-t-rvC'ir ir'<i 
v*,’t)cnd‘- rox oi.ly co yur li'.xc’ but on the l.iricl?. of "Sun 1 r.. erp*‘is'‘s, Ltti," 
?.rd ot.’iei ac s o i r.. .'io./.ie.t. Vr..? 7c*vn of Scioer.* arid tht" S;..t«.‘ of Nj i X<irl-; 
eay rtriuire a .•..ub^.t. .it i;. 1 lOiid to as'.uvc the proxcctior. of this l.rook tnd 
Oft 1 anils. A i "•'* • •• >''t> ft i c i > . a t . 


the . 


; . •\ i« tj yCa* fir..*, tc* c..*;..'.- n.t<u c. -; . iff’ the , illutio.x of 

e we •: J. '■Vv.M.. etr.-i..'.’* - ' I'iio'.’..Lre.^'c a.'d Ijl.es on "Sun" 


^ i. 
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Ht> It,iq.- Kill*;, liic, - 2 


V’t v otith oi Sf), .«T‘ 

ro(,.*r<l I'.r t;,.' iio’.ivs of d iviir t i r .-^o; 



• I'l', to,.!; lit; t<, V'Jti r fdi./Ti I c*tf» di 

O',. r . 

Yout j, truly 


SUN ENTSf?IMnS'-.S, Ltd. 



L'^v/ftn 


cc Comn) smojk;* Itt-nt v Pi .*11:01 jii 

l.iv, of k»ovi r owtpcnt aJ Coii&ervnt i nn 

AJNany, Now York 

cc V'r. ‘I'.corge Ufntkiu 

fc.nv i rone rPt i,l Consur v.tt ion 
21 ff., Putt Corncrii Toad 
N-'w l’,->lit, N.Y. 




V.. 

v 


cc* 

■7 




Mr. r:>vi:- >, Oi.-octor 

Wcr.tctK-vtPr Co\!nrv Mcalth 
County Office Kuild.ino 
'•.'nito Plain*;, Nciv Yirk 



\ 


K r iapnt to ; 


H3iitR-j(? Hilly, Inc. 

Dovtflopt.r*rit Group, Inc, 

H. ^ H. I...-uid f’iii;d.Land C^orp,, r.Duthbury, 


Conn, 


cc Toor. r.r!....d, To> 0 t,/ C;:u.-.(e r 


?u;-,!: V Ptervi c f A,-a 


bo;..orr., 
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Dempsey Spring O Keetfe S. Florence 


^AMCS OtMPSCV 
AnTHUf) J SPPIMG 
RiCHAnO J 

WILLIAM J nOPCNCC.jn 

BPiAN A BiC^Ok 
COWIN r tmhOnCN 
ANOPCw W TOlLT. JR 

SMCRWOOO C SILLIMAN 
COuNftCL 


CounscllOOS at Law 
Dcmpsct UuilOinO 
PCEASAILL.N Y. I0S66 
19I4I 7371010 



Supervisor, Town of Somers 
.Town Hall 
Somers, New York 





wHiTt PLAINS OFricts 

noptmcourt building 

WHITE PLAINS. N Y 10601 
(Oi-A) 9Aa»-C600 
CAe..c ocmlca 


AOOPCSft RC^lV to pCCaSaill O^^ICCS 


January 11, 1974 


Re: Building Permits of Heritage Hills 
Dear iVlr. Tufts: 


I am writing on behalf of Sun Enterprises, I,td. as they 
are and have been effected by the upland construction of the 
Heritage Hills Group and how that construction has effected the land 
of Sun Enterprises, Ltd. 


I would ask that you order the Building Inspector to refuse 
to issue any building permits and to halt any further building until 
the construction requirements as set forth by the Zoning Board of 
Appeals, in addition to Section 134 of tht- zoning ordinances of the 
Town cf Somers, are complied with to your satisfaction. 

I would respectfully suggest that the Town has an obligation 
which is not to be confused with the State's interest in pure water 
standards. Such confusion resulted in a substantial embarrass¬ 
ment to the Town of Yorktowm when it tn'came involv ed in litigation 
at Mohegan I.ake with Chalet Homes. .Mv nomt is that thu- l'Qwn 
vj/should not rely on soine other goveirnmentaLbody to pi-otecl its 
i ntcj’est s The reason is _^a.t_the-Statc.does not use or enforce 
the zoning ordinances of the Town of Somers, nor does it enforce 
normal building requirements, nor does it have any interest, in 
the limitations and conditions placed upon it by the Zoning Boaid 
of Appeals whe n that liody gave conditional permission to tlie 
development to do certain things. 




.3 f-r. 


4 # 




, 

1 

-‘i 
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Dempsey Spring O’Keeffe & Florence 


Mr. Lawrence Tufts 
Page Two 
January 11, 1P74 


My client has been inundated, flooded, silted and insulted 
because of improper site development work. There has been a 
failure to control siltation and erosion. As a consequence, not 
only has my client been damaged but other of his neighbors as 
well have suffered. 

Lastly, I would respectfully direct your attention to the 
.new zoning ordinances dealing withDcsignedResidential Develop¬ 
ments, 'action 7202, B 2, wherein the Town sets forth its 
purpose in the creation of such a district and lists as one of its 
provisions the preservation of the "Town!s water bodies, wet 
lands, marshes, standings of trees . . . and the prevention of 
land erosion. " 

It is not possible to visit the site and look at ihe Brown 
aok and adjacent ponds and not see the siltation, soil erosion 
■ d flooding conditions. 

Your attention to this matter would be gratefully rereiwd 
by my clien. and I am sure many of his neighbors—-Ph'ase a^-eept 
my personal congratulations in your recent victory. 


\'cry truly yours. 



Willicam J. Florence, Jr. 


WJF/ac 



F-iECOVtrLD 

r , 

N-'V 'i->'-i , .'^ i - 

^ 1 ' .... 

(ndustriai * Commercial • Residential 
Real Estate - lr .restment & Development 


^un Enterprises, Lra 

ROUTE 100 - SOMERS, fJEW YORK 10589 


Tel: (914) 277-4300 


January 17, 1974 


N. Y, S. Deot. o"^ Environmental Conservation 
Kr, Ralph Manna, Permit Anent 
21 South Pitt Comers 
New Paltz, N.Y. 12561 


"Brotvn Brook" 

Thru "Sun" Land, Somers, N.Y. 


Dear Sir: 


We refer to your letter of No”. 13, 1973 addressed to our attorney, 

Mr. William J. ."Florence, Esq., Dempsey Bldj., Peekskill, N.Y. Re; Sun 
Enterprises, Ltd. Special Exception Use Permit on "Sun" property, Soniers, 
for ‘.Trading eind Travel on "Sun" property. 

Mr. L. E. Kipp of Sun Enterprises, Ltd. called your office on 
Nov. 20, 1973 relative to your letter to "Sun" with your warnin.i con¬ 
cerning any alteration or disturbance of the "Brotvn" Brook - P-57D (T) 
or H 31-P 44-18 and Mr. L. Kipp asked you who prompted this letter to 
us coi'cernin'j "Sun" Special Exception Use ZBA Permits with reference to 
grading "Sun" land and your reply v/as - Peritage Hill Deve l opers - 
Mr. McTann and Mr. Blassi - wrote you a letter to have you police our 
<:iradin«! operations . 

VJe have had Somers ZBA Exception Use Permits to grade Sun property for 
eight (8) yeaors and have never encroached, disturbed or molested the "Brown 
Brook" thru "Sun" lands except on one occasion when we received a Permit 
from N.Y,State Conservation Deot., New Paltz, N.Y. for the installation of 
Culvert Pipes in "Brown Brook" for Road Crossing on Sun Property. This is 
a matter o^ recor d. 

Nov/, we are concerned with your sudden nolicing interest in the 
"Brown Brook" regarding Sun Enterprise, Ltd., activities, and we bring 
to your attention the N .Y.State Env'ironnental Bulletin '-'orm #WR-P4 - (4/73 ) 
that yoTi en c losed in voi'r letter to William Florence, Esq.on Nov, 13,1973 
for "Sun" use in conforming with the law . 

We have been writing H U. Land Corn, and/or Heritage Hills Croup 
(the developers) Calvin Weber, P.E. Westchester County Health Officer, 
VJilliam Marcon, Somers Engineer, the N.Y.State Dept, of Environmental 
Conservation, and the Town of Somers, since April 1973 regarding the 
erosion of mud, earth, silt, etc. that has entered this "Broivn Brook" 
and the "Sun" lakes and wetlands afid well areas that has caused heavy 
siltation after every rain storm, due to complete disregard by Heritage 
Hills for the "Brown Brook" and all the downstream owners. Heritage has 
been using "Browh Brook" to illegally transport great volumes of their 
silt and earth mud to "Sun" water bodies down stream. This is illegal. 
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January 1/, 1974 


N.Y.S. Dept, of i^nvironmental Conservation - 2 
^ir. Ralph Manna, Permit Agent 


VJe now ask you what your department has done over the last nine 
months to correct and/or prosecute the flagrant violation of the 

State laws anc rules by Heritage Hills developers? 

We enclose copy of E.C.D. Bulletin #WR-P-4 (4/73) wherein we 
have circled marked "A” the part that pertains to Heritage Hills 
development. Heritage Hills excavated an artificial lake south of 
model buildings, north of Rt. 202, Somers, N.Y. in 1973 - hauled 
the excavated earth, mud, humus, clay, etc. to the edge of "Brown Brcok" 
filling in a Heritage wetland area on the east side of Warren St. and east 
of Brown Brook Culvert under v/arren St. East Port Pond. This dump area 
is on Northeast corner Warren St. and Rt. 202, Somers, N.Y. and the 
material still exists in this area in piles along the brook and in lie 
Heritage wetland area. 

Every time there is a rain storm a portion of these piles of 
earth, clay, humus materials, turn to mud and erode into the Brown Brook 
and are carried doivnstreani to settle in all the various "Sun" lakes 
brook and wetland areas. ’ 


We know the New York State Department of Environmental Conservation 
is responsible, being aware of this condition months ago, as we have 
reported ^le to thej^^ numerou„s tj^ies, but they have. t«^en no^action-to— — 
correct same (regardless of who violates the law.) We expect positive 
action and an answ'er to this notice to you as we do not intend to be 
side-tracked. Our land has been damaged and if gradually being confiscated. 


We cannot understand how and why N.Y.State Dept, of Environmental 
Conservation can choose sides. Your failure to act after notice by 
■^^.jrowing this illegal and damaging condition to start and continue for 
(3) months without any action by the State of New York Dept, of 
Environmental Conservation is beyond understanding. The N.Y.State 
voters approved a large sum of money to N.Y.S.D.E.C. to police and act 
on these matters. The various State ?< Federal laws make it possible for 
you to enforce these laws. 


LEk/ an 


exoect tn answer to this notice. 



cc Mr. Calvin V.’eber 
cc Mr. J.Egan, N.Y.City D.E.C. 
cc Commissioner James L. Biggone, Albany 
cc Town of Somers - Mr. L. Tufts 
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cfU'jx Entorprisss, Lt^. 

route 100 - SOMERS, NEW YORK 105S9 


„ • Residential 

. 1 . in««iln>enl & Oevelopmenl 


tJ.Y.S, Hept. of Environmental Conscrvat on 
(■tr. William L. Garvey, P.E. 

Chief "Spdes” Permit Section 
Div. of Pure V.'aters 
Room 300 
50 W’olf Road 

Albcuiy, N. Y. 12201 ‘ 


Tel; (914) 277 4300 


January 18, 1974 


Re: Dept, of Conservation 

NY 55-001 - Somers, N.Y, 


Dear Sir: 


We are the owners of a lax^e (200 acre) tract of IcUid south of 
Rt. 202, Somers, N.Y. and throunh our property aid our v;etlaids the 
3rou-n Rrook (P-57D (T) ) traverses for a distance of 3000 lineal feet 
from Route 202 South to a Culvert opposite Rt. 133> alon.j Rt. 100. 

aoolicat-'on of H H Land Coroir.-tion (\vhich is ov?ned aid 
controlled by Curtis Mc"ann Henry Paiaraano) for a perm;' to discharne 
treated wastewater from a oroposed Ter t i ary Second?rsy Sewer treatment plant 
via a 16 " waste ^f^ou t f all^ P ipG ^siiere-iv* oooosr-c v.y omi- corporation for 
the following re asons . 

1) The Rro»‘.n Brook from Rt. 202 south is only an intermediary 
stream for a 300' distance then this Brown Rrook spreads into our 50 acre 
•'etlands that is adjoining our 10 acre spring fed lake (potable water) ,100,f^Xleal 
N.Y. State Police ivell and other v-ells used for iTu nan Consumption on our 
property. The "Sun" wetlands area again discharges into the continuation 
of the Broa n Brook (South of these wetlands) some 2000 feet south of Rt.202 
where the Brov.Tj Brook crosses this Hig^.ay into "Sun" Property. 

The land from Rt. 202 South thru our wetlands and lake area is 
exceptionally flat (plateau) with only (3) feet of pitch in 3000 lineal 
feet, therefore, these ("Sun") wetlands and this small Brown Brook is not 
Capable of accepting any added water for obvious reasons; The "Sun" 
w etlands aid the BrowTi Brook cannot handle at the present time the Icurge 
volumes of water, mud, silt, earth that erodes into this Brown Brook 
•^Tiring rainstormslhat is draining with great velocity via this Brown Rrook 
from the H. & H. Land Corporation (Heritage) property north of Rt. 202 for 
« distance of one (1) mile. This is due to the "Merit age"construct ion of 
* golf course, grading roads, removal of thousands of trees and disturbing 
l#»rge quantities of earth along both sides of the Brown Brook north of 
202 . 
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Mr, '••/illiam I,. (Garvey, P.E. 

ANU^COrJ. AVAILASLE 


January 18, I 974 


The addition of 750,000 naJs per day of sewane wastewater as oer 
}{ ^ H wastewater Report (r:c?hee) (every da.” in the year) derived from 
subterranean well water by, :-orita.-.o to the surface then used tb treat 
the se we-jG ^ I’.unan v/astcyin ..'.e sewer plant then discliar'.ied into tlic 
Brown Broow and in the "Sun" wetlands, lake and well water snooly area 
for us to contend with,wil l destroy our land and our water supply and 
IS confiscation of our nrenartv. 


The question of whet, er this treated pollutant wastewater fron 
the I'eritape Sewage treatnent plant is cleai or is high in nutrients 
^nd/or other destructive elements is secondary. Oar ereat c’cnceriTTs 
the flooding by adceci wastewater from Plant 

raip'^al 1 erosion "i..o:.i t.-e ;i. 


ind OOl 3 U t i <~.ri 


M. 


o . Jjroperty me 'bun" 

icanas, water s''.ppiy and wells through this plateau area of our property. 

■ he Sun wet 1 ; inds , 1 aJre areas, and '*Su.n” Isnds cannot be nade a 
Coptic field, Settlino itasin, or surge tank for the use of the Jicritage 
Hills D.ovel op-'cnt, H ' H I,and Con"*, or any other ontit}' for any of uses 
p roposed by this or any other Pernit a-pplication. 


tvist y-!-' '-'ll, from f'o f- 
is a need for a Public '-e arino or, t 
request a Public i!earinn beheld in 
produced. 


regoing information, find that there 
his proposed di soli .orge . '-’e si.i^ceroi- 

order to have .'11 the testimony 


ThanlGing you for your kind consideration of this request, we remain 


J*Ek/ an 



to Commissioner Biggone 
CG to Kr. L. Tufts, Supervisor, Town of Somers 
to Mr. Vlilliam Florence, Atty, 
tc to Mr. Calvin Seher, v;est. Cty. Health Uept. 
fc to Mr. ^'iliam Narcon, Engineer, Town of Sorers 
f'C to Board of Chair-'an, Board of Appeals, Somers, N.Y 


t 








January 21, 197^4 v'" ^ 
rvation 


; .T. State Oevt-'. or" tnviromenta] Conservation . 

20V. I p.;';nronecic /-.vor.uo _ 1/ 

'hito rrnina, lov.' Yor): lOoOl . ’ 

' ' ■ 

Attn. ’.r.'CeDare •?. ' anfredi, P.li, 

Conior Sanitary Hnyineer ■. 

- Kei cv;n ilnterprines, Ltd. vv. 

Perita-'T^G hills__ 


Sear Sir; 


: d.. vv..' i' ■' ■ ■ . ;1 j j , 

- • J y iv i. 

• •' , >■* ’A'V ')>/<,- 

■■ r . !■- .• v-u'- 


;’r. xiOv;ard '.E., v;h.o represents Sun Enterprices,;,td. 'S 

as consuitixi" GJv^ir.eer 3?or our property couth oT At, 202, SoT.ers, 

. 1 . ’las reviev-ed v/ith us cerrespondor.ee between hire end your 
dcpo.rtrerit durinr the lact six no.itJis. ■ ’-■■‘v ' ^ 

* «*■* *“ •^i 

■■G refer to letter dated July 6 , I 073 fron I'^r. ii.'nelly,' 


V ' ’** 

•4 9*^9 

to your 

attenti 

on and wo . 

■' r. i '. 

elly, X. 

*:. do.te 

d.July 26 , 

tion 

by nilt,,?. 

tion c.’i 

d erosion 

0 'or 

n f i« • X • 

Ccpic.s 

of these 

rcMor 





Vl'oro 

her Ola 

T'-sed core 

yov’.r 

letter 0 

f -:uly 

26 , 1973 a. 

.jp.tcr 


. ]7r 

ororty 2 nd 

' sttc- 

0 '1*' 

tatier! 

and eypxpio' 

libjifL, 


irave t 

!':o 'rioav~/ s 

^ P 0 ^ 

in tl'.G 

"-■ro'. .1 

x.rooV;", cu, 


seed to'refresh^ yourV,;. 


xct you r ave .f ailed to inve-~ti - 


r-.nc ••.•aterv;pys or, t:.o tuvi Enterprices, Ltd. property fro-^ arch 1^-73 
t o t>p 7 - rccent ti r -Q, .^a n unrv 21. 107S. ■ •, •• 

Eou rcr.scn’.a'ly, and the L.Y.S.D.E.C., .-hite Hairs office, 

; eve Leon ■..ottrio-J oosonn of titr.os by telephone and letters that 
oviP 7.1'OT.orty south of Lt. 202, ~jOi.:crs, J..Y. was beiriT ‘our’icd and 
poljvited V. ith s.ilt, '••'ud and earth carried via "Lrov/n Lrook" duriny 
0 V? rr :~'.i’'e,to r-’ fro’.' /'l .oT ’i ta~''c hi ll hGv elo7'.p'.o:it . no rth o f ‘-t. 202,‘ 
.'or U.; i..ilG whore ir'.r'''o scale excavation and rraeij:'" ^oartn dir;:- 
hriV/r'scG) ar.d tl^C’Vs.Grrls of troea have boon reroved for a nc -'v '"olf 
qoyrsjG, cart>) roer’e, etc., parallel and adjacent to the ",or own. brook 
>;'iG hoavy? siitp.tjon anxi oropion is, still continuing and tGCo;7iii:“ 
•pro'~ressivoly wor.so. ..h 

You v'erx^ tcl-’ by ti'.o v'ritor porsonnlly in '.'ry and .Tupe 1973 
t.hat you v;ore v.'oicfP’ e to visit'Yun onterpriceu, .ntd. property 'iPy—. 





84b 


Janvary 21, 197’^ 


I'.Y. j, T'c-pt. oi 1. Co, - 2 

1.1*, ccGaro »•>, 0i z'CC! i,, ^ • 


C- M' / V . ^ - 


A 


ti’?c •5:o irtG'f'ect anl invootirato the eroaion and alltation, yet 
you GtatG in your July 26, 1973 letter that younevor entered 
tiiG property of Sun Sriterprises, Ltd. ' 

It ic quite clear that you_cid not anr.wer the letter 
^v’, Kellv, ? .L. v.Totc you July 6, 1973 you adnit you. old not ^ 
vie it the Sun land (brook nnd wetland arena) ns per your letter Ox 
Ju.lv ?<', V>71, ttopoforo it„ic 

t}ic“conditioila n:'v’' the da^’''e'"cauG(Hr to :iu n Lnt eilllgA2.gIU-Ji^» 
rreuerty by the "Loritayo ifills" pollution cauced by constant. heav'y 
siltation and erosion. , ••.r.o.. h. ....-x,/. . |-: —- ’ 

'.•G trust you will fj.iid tirs to ano’VGr this Ic. wccr and ox- 
pla-in -..ny the h.Y.State Departrrent..of. nvircnmental_-Conaeryation 
has net taken any action rerardin^' this erosion,,.siitation and 
destru-ction of o'’r rroperty inclunin" the hrov/qv^-'rook, wetlnrid ^ 
and -water areas aftor havir,;-' had ,full,-knowle'.d,ro..an_d notico of ; th-i-s,. 
6'erious proulem . ,'n .: la ..,: -u'- ■'•ii.'fj 

. ’ Yours truly 

r»Yi.- r'p^ 7r*"*. 7.'T * *ir r‘ 

■ ■ ' • /, • ' ■ 

■ Lvir.an lil MipPi rroaid.ent 

• . , ■ ; ■ * yy. . . V 

' L , . Z‘. \■ '-d n,;' \ 

i.wK/an ■;. ■ - I. ... :.l 

wltViyiJ.C: JAIJ: . 

hetu.rn ^ecc-i.pt Requested . .1', ... ... ’■ • ■-' • 


cc Oor>r.-.lssio;:ci' Jaa.vas I., Yirrane- ' 


, \t r n ■ %•,. ; 


\iOany 


( 


cc ::r. Calvirt v,c:jor ' ... 

' ■. .vostchester Covnity Dept.-of--iloa+th' 

cc’tr. v/ill lari; rare on, i-.i:., fown^of Sonern 

cc '.Vovn Loar.d, "'o'.::' of .■■On'VGr.’? ..v 

■ ' Attn. : r. ''.ra.TODCo Duftc, Supervisor 


\:o 


\. .. 
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January 22, 1974 


fir. lynan E. Xlpp» Presldant 
Sun i:ht«rpriaee» Ltd. 

Ho;zte 100 

SoBB)* 0 , Ilev lork 1Q589 

R9» «»3rpva° aroQk. n31_-P44~ia 


Dear Mr».Kipp: 

Thank you foor your January 17# 1974 letter. I strongly disagree, however, with 
your reference to ay Ifoveaber 13# 1973 letter as a "warning'’ or "policing". 

That letter was inforaational only, and oxtrosaely Innocuoua at that.- —~ ~ 

Please be advised that thie JepartB»nt (often I personally ) hea repeatedly Investi¬ 
gated your charges of water quality contravention as the result of Heritage practices. 
I cen only say that such <^1^1 na were not by factual evidezKe, nor were 

they adequately eatabliahed by your exp&et witnesses during the course of our nine 
days of public hearing. 

I recognise your opposition to this project and to the findings of the departaent. 

I can assvure you, however, that no aides were taken and that every courtesy and 
coneldemtlon was given you. All of us in the Departaent reBaln at your service to 
Investigate those probleau iqpon which we are eopowered to act. 

Respectfully, 


Ralph 14anna, Jr. 

Alternate Jjocal Pemit Agent 
Region 3 


cot L. 

C. 

Concra 

Harrison 

Vebcr 

liViadw 
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Sun Enterprises, Ltd. 

ROUTE 100 • SOMERS, NEW YORK 10589 


Industrial - Commarcial • Rasidcntial 
Real Estate ■ Investment & Development 


Tel: (914) 277-4300 


January 28, 197^ 


New York State Dept, of Environmental Conservation 
21 South Putt Corners Road 
New Paltz, N. Y. 12561 

Attention Mr. Ralph Manna, Jr. 

Alternate Permit Agent 
Region #3 

Somers. N. Y. 




JANJ J iiV4 

MCUITsTIj.,,. 

State of 

Enviatoemol Cotuenraiwa 
REGXCIW jf3 


Dear Mr. Manna: 

Thank you for your January 22, 1974 letter in answer to our 
letter of January 21, 1974. Your self serving and evasive letter 
sure is a cover up of conditions regarding the destructive erosion 
of mud, silt, top soil, etc. from "Heritage Hills" development 
north of Route 202, Somers, N.Y. via the "Brown" Brook into "Sun" 
downstream ("Brown" Brook) wetlands, water reservoir, well area and 
the "Sun" large plateau area certainly does not seem to coicern you 
or the New York State Conservation Department which you stc.te you 
represent in our (Sun) long term siltation objections. 

You state in the second paragraph of your January'22, 1974 letter 
that you personally, along with others in your department, have 
repeatedly investigated our charges of water quality contravention 
(as the result of "Heritage" Construction practices. 

Mr. Manna, how stupid do you think we are to read your letter 
and have you attempt to sell us the idea that there is no flooding, 
pollution by siltation of the "Brown" Brook south of Rt. 202, our 
wetlands, water reservoir and wells due to erosion from "Heritage" 
Hills" development, via the "Brown" Brook? 

The fact that you state that our expert witnesses at "Dickerson" 
(9) days Public Hearing in Somers did not establish factual evidence 
regarding the erosion pollution is a distortion of the truth and you 
know it . If you will take the time to read the portions of the 
State record ( Dickerson Hearing - Stream Protection) you will then 
understand Mr. H. Kelly, P.E., our engineer, together with other 
experts, specifically and thoroughly covered the erosion pollution , 
siltation . etc. that we have objected to for months - since 
March 22, 1973 by our letters and calls to your environmental depart¬ 
ment - without any action. The psychology you used in your letter of 
January 22, 1974 to put uson the defensive regarding the Sun protec ¬ 
tion of the Brown Brook - instead of doing your job and pursuing and 
correcting the erosion and siltation by Heritage Hills in the Brown 
Brook through Sun property south of Route 202 is a great attempt to 
avoid your responsibility, but we are not easily side-track ed. 





January 28, 1974 


N.Y.S. Dept, of Environmental Conservation - 2 
Attention Mr. Ralph Manna, Jr. 


I't is very e vident that you and your departm ent have chosen 
sides in this erosion matter on the Sun property by Heritage Hills 
yo’ri have not produced any reports to us or terminated this des¬ 
tructive condition following your investigations of our complaints. 
You ha ve not had the courtesy over (10) months of complaints to 
^swer our telephone calls and our written ob.ieccions. You state 
you recognize our ppposion to this project (Heritage Hills) and the 
findings of the Department of Environmental Conservation. 

This is to inform you that we (Sun Enterprises, Ltd.) could 
not be more for the "Heritage Hills" Condominium Concept if we owned 
99?& o f the project , therefore, your statement is distorted and 
u n true .^ Let us talk for ourselves and you take care of your duties 
as a paid^employee of the Sovereign State of New York. You should 
protect all the people of this st'te and not choose sides in any 
matter before you regarding enviiot lental conservation. Where are 
your reports and what action has ..ican taken? 

The last sentence ofyour letter states the Environmental 
Conservation Department is at our (Sun Enterprises, Ltd.) service 
to investigate problems uj 'in which you are empowered to act . This 
— statement is absurd as you and your department have been notified 
as aforementioned for (10) months^yet the pollution by soil 
siltation, etc. has continued to become progressively greater with 
no action by your department to terminate same. 

I trust you will apologize to us for your statement regarding 
our opposition to the_ "Heritage"’ project - then proceed to notify 
us, of your in vestigation of our numerous complaints and then do 
something besides write letters to terminate this destructive 
erosion and siltation into our property, "Brown" Brook, the wetlands 
and our water reservoir areas. 


LEK/an 

Certified Mail 
Return Receipt Requested 

cc t§ Mrr6a!vin®^Ve^lP?®P^^.®iegane 

cc to Mr. William Marcon, P.E. 

cc to Town Boapd, Town of Somers 
cc to Mr. William Florence, Esq. 

cc to Mr. L. Tufts, Town Supervisor, Town of Somers 


"Actions speak louder than words. 
Yours truly 

SUN B^T^RPRISES, Ltd. 

Lyman Ev=^\pp",' Presiden 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

« 

. . REGION II 

X * 26 FEDERAL PL'AZA 

NEW YORK. NEW YORK 10007 


MAY 1 1975 


CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Marshall, Bratter, Greene 
Allison and Tucker 
430 Park Avenue 
New York, New York 10022 


ATTN: Nicholas A. Robinson, Esq, 


Re: H & H Land Corporation 

NPDES Permit No.: NY 0026891 


Dear Mr. Robinson: 


I am in receipt of your letter dated April 10, 1975 and the 
enclosed affidavit submitted by Dr. Raul Cardenas, Jr. alleging 
violation by H & H Land Corporation of the above-referenced NPDES 
permit on February 27, 1975. 

Telephonic communication with the permittee and a letter dated 
April 25, 1975 from Mr. Peter F. Blasi to me have revealed that on 
February 27, 1975, H & H Land Corporation was not discharging sewage 
from its facility. If any liquid was flowing through the outfall 
structure from the wastewater treatment plant on this date, such 
liquid was pure water from the permittee's potable water supply. 
Enclosed is a letter dated February 27, 1975 from Mr. Daniel E. Warren, 
Director of Engineering, Heritage Hills of Westchester, to Mr. Leonard 
J. Saccio describing the potable water discharge and its hydraulic 
f: ’ction. 

The permittee, through Mr. Warren and its Manager, Mr. Anthony 
Zibello, by letters dated January 9, 1975, February 3, 1975, March 11, 
1975, and March 24, 1975, have notified the EPA that neither treated ' 
nor untreated sewage wastes have been discharged from its facility 
and that upon cormiencement of such discharge notification to the EPA 
would be made according to the terms of the NPDES permit. Such noti¬ 
fication was timely made by a letter dated April 10, 1975, from Mr. 
Warren to Mr. Richard Baker, Chief, Status of Compliance Branch, Region 
II, EPA. 


1 
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Your letter and the accompanying affidavit indicate that 
effluent limitations in the NPDES permit were violated on February 
27, 1975; the alleged violation consisting of a phosphorus discharge 
in excess of the limitations provfded in the permit. 

Under Condition C-2 of the "Special Conditions" on page 14 of 
the NPDES permit, the permittee is allowed three months from the 
"date the facility becomes operational" to meet effluent limitations 
delineated in the permit. A f'^cility is operational when it commences 
discharging effluent into the receiving waters on a regular basis. 
Since on April 10, 1975, the facility became operational, the permit¬ 
tee has until July 10, 1975 to conform its discharge to the effluent 
limitations contained in the permit. Until that date, violation of 
effluent limitations is not possible. 

Should you have any questions concerning this matter feel free 
to contact me. 


Sincerely yours. 


Richard 6. Tisch 
Attorney 

Water Enforcement Branch 
Enforcement and Regional Counsel Division 


Enclosure 

cc: Honorable Dudley B. Bonsai 
U. S. District Judge 
U. S. Courthouse 

William R. Bronner, Esq. 

U. S. Department of Justice 
Assistant U. S. Attorney 
Southern District of New York 

0. Harper Le Compte, Esq. 
Assistant Attorney General 
The Capitol 


Leonard J. Saccio, Esq. 

Sturges & Mathes 

Attorneys and Counselors at Law 
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cc: Blasi'-& Zimmerman 
Attorney at Law , 

National Bank of Westchester 
Building 

Farrytown, New York 
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Heritage Hills of Westchester 


February 27, 197S 


Mr. Leonard J. Saccio, Esq. 

Sturcjes & Mathes 
Southbury, Conn. 06488 

Re: Heritage Hills Sewer Treatment Plant 

Dear Hr. Saccio: 

j'.T your I .••(u.-sL (hi:. ofLurnoon roMardimi in f orin.i t ion about 
tlic jior.G i bi 1 i Ly of sow.ujg boincj discharged tlirovigli our out¬ 
fall sewer on Route 202, the following should explain what 
is taking place. 

Last week, the number two aeration tank, which has been empty, 
v;as filled with clean potable water from our water system. 

This was done to enable us to simulate a flow through the 
Plant. The Plant has already been checked out mechanically. 

By creating an actual flow of clear water through the Plant, 
we are able to hydraulically check all phases of the facility 
as well as calibrate all the instrumentation and recording 
devices. This procedure is advisable in order to detect any 
possibJe misadjustments prior to the actual beginning of 
sewage flow through the Plant. 

The water flowed from aeration f-=ink number two^ into the clarifyers, 'P 

rapid sand filters, contact tanks, (fnten^itanTi'sand filters, post 
aeration chamber, and finally tlirough t he ~ou 11 a 11 structure on 
Route 202. 

This )irocesr. of Lesling lias bet-n done undci" I lie sii) n.u v i s. i on of 
H<d‘h"e, Smiilt .Old Ro asiste i n in c'> >n ) une I i i in with 'inr 'I'l I’a l iii'-nt 
I’ 1 .1 nI < .| >• j a I < ir . 'J'i'i j ir | :.h' lu 1 d be <;»iiui• J«• Li-d no 1 a 1 1 • i ( iiaii :;i id- 

iifXt Week. 

Please note- that we .ire not discharging sev/age .iL this time. 

■J'he only liejuid flowing through the outfall strnci urc from 

the Treatment Plant is pure water from our potable water system. 

Our New York State registered sewer plant operator is Mr. Tony 
Zibello, and his New York Number is 5398. 


Sincerely, 



Daniel E. Warren 
Director of Engineering 
HERITAGE HILLS OF WESTCHESTER 


DEW/ldl 
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Bl/'si and Zimmerman 

Attorneys-AT-Law 

National Bank or Westchester Building 
350 ouTH Broadway 
Tarrytown, New York iossi 


April 25, 1975 


Richard Tisch, Esq. 

Water Enforcement Branch 
Enforcement and Regional Counsel 
Division 
26 Federal Plaza 
New York, New York 10007 

Re; Heritage Hills of Westchester 
Sewage Treatment Plant 
NPDES Permit Nxmiber; NY 0026891 

Dear Mr. Tisch: 

In response to your inquiries, we are forwarding the 
following information: 

1. On February 27, 1975, the Heritage Hills Sewage 
Treatment Plant was not discharging. There is forwarded herewith ' 
copy of letter of February 27, 1975, from Daniel E. Warren, 

Director of Engineering, Heritage Hills of Westchester, addressed 
to Leonard J. Saccio, Esq. 

2. On April 10, 1975, under the supervision of its 
Licensed Operator, Mr. Tony Zibello, the Heritage Hills of West¬ 
chester Sewage Treatment Plant began operation. A letter of 
notification dated April 10, 1975, was sent to your agency addressed 
to Mr. Baker. Notice was also sent by a copy of said letter to 
Westchester County Department of Health and New York State Department 
of Environmentivl Conservation, SPDES Permit Section. A copy of said 
letter is also enclosed. 

3. Sampling and testing are being conducted in accordance 
with the provisions of the permit, and the plant is under the 
supervision of Mr. Zibello, who is a registered sewer plant operator. 
New York Number 5398. 


PFB:b 

Encs. 


Very' a^ruly yourA.- , 




Heritage Hills of . . . lester 



April 10, I'JTS 


U. S. Environmental Protection Agency 
Region II 

Permits Admin.'.stration Branch 

26 Federal Plaza 

New York, New York 10007 

RE: NPDES Permit Number; NY 0026891 

Dear Mr. Baker; 

Per the requirements of our NPDES Permit we are now 
notifying your department that the Heritage Hills of 
Wo^chester. Sewage -Treatment-Plant hsks now begun die-^ 
charging effluent. 


The operation of the plant is under the supervision 
of our licensed operator, Mr. Tony Zibello. If you need 
any further information about the plant or its operation, 
I'm sure Mr. Zibello will be more than glad to assist you 


Sincerely, 


w e. A I w 


Daniel E. Warren 
Director of Engineering 


DEW/me1 

CC: Chief, SPDES Permit Section 

Cesar Manfredi - D. E. C. 

Calvin Weber - Westchester Health 
W. Me Phee 
T. Zibello 

R. Carnaghi jhIS COPl- GOES TO 
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County of Westchester 

DEPARTMENT OF HFALTH 

White Plains, N. i. "01 
County Office Buil 

h 19, 1975 


Heritage Hills Sewage Works Corporation 
Route 100 

Somers, N. Y. 10589 

Re: Wastewater Treatment Facility 

Heritage Hills Sewerage Works Corp. 

Somers (T), Westchester County 

Gentlemen: 

This department is in receipt of a letter dated February 5, 1975 from Walter T. 

Me Phe e, of MePhee, Smi-th and Roeenstein—Bngineeif^-, sta tin g that—the treatment unit* 
for the above facility have been completed in accordance with the approved plans 
and specifications. Several items remain to be completed as set forth in the 
aforementioned letter. He requests that the plant be accepted and approved for the 
treatment and discharge of sewage. 

This department has consulted the New York State Department of Environmental Conserva¬ 
tion concerning the placement of this facility in operation and has been advised 
that based on inspection^and possession of the proper permit by the Heritage Hills 
Sewage Works Corporation, they have no objection to further approval of living units. 

Based oii the above and inspections made by representatives of this department, the 
above facility may be placed in operation subject to compliance with terms and con¬ 
ditions of approvals and permits issued therefor, and compliance with applicable 
state, county and local regulations. 

Very truly yours. 


CEW:rr 

cc: N.Y.S.D.W.R, 

N.Y.S.D.E.C.bur.of Sewage Programs 
N.Y.S.D.E.C.,Reg.3, WPRO 
N.Y.S.D.E.C.,Reg. 3, New Paltz 
Town Engineer, Somers (T) 

Bldg. Inspector, Somers (T) 

MePhee, Smith & Rosenstein 
Mt. Klsco Field Office 
file 



Calvin E. Weber, P.E. 

Assistant Commissioner of Health 
For Environmental Services 
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